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338 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 1215-56 
Unsrrep States or AMERICA 


v. 


Rosggr SHetton, Defendant 


Washington, D. C., 
Friday, December 21, 1956. 


The above-entitled matter came on for hearing before 
the Honorable Atexanper Hotrzorr, United States Dis- 
trict Judge, on motions to dismiss indictment, or for a 
preliminary hearing; for a bill of particulars at 10 o’clock 
a.m. 


APPEARANCES : 
On behalf of the Government: 


Wuuum Hr, 
Assistant United States Attorney. 


On behalf. of the.defendant : 
Jounx Srarp, Ese. 


341 The. Covsgr. 


I think this indictment, so far as this: particular objec- 
tion is concerned, sufficiently apprises the defendant of 
what he is charged with so that he can prepare for trial 
and so that if he should be prosecuted for the same offense 
on another occasion, he can plead double jeopardy. 

Mr. Smazp: May I add just one word, Your Honor. I 
have:searched the public records and I have not found any 
public. record, outside of the: statute and resolutions. cited, 
which even: mention any such committee before which the 
contempt is.alleged. 

(1)- 
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The Court. I know, but there is general authority for 
committees to appoint subcommittees. 

Mr. Sruarp. That is true, Your Honor. I made the mis- 
take in arguing this motion in skeleton form. It is really 
one problem for the defendant which Judge Weinfeld has 
discussed at length, and that is this: He is told he failed 
to answer questions pertinent to the question under in- 
quiry but he is not told, and this is my second objection, 
what the question under inquiry was nor, in this case, told 
what the authority of the committee before whom he ap- 
peared was. In other words, he does not know what the 
question under inquiry was. He is not told that the ques- 
tion under inquiry was one authorized nor given any cita- 
tion to the authority under which the committee was acting. | 

In other words, we are in the dark here. 
342 The Court. You do not have to cite law in an in- 
dictment or in any pleading, for that matter. 


° ° * ° ° e e 


Mr. Sruaep. 


I would like to ask Your Honor if he feels that the in- 
dictment is nevertheless sufficient, to consider the possi- 
bility of a bill of particulars so that we may know before 

trial what authority this committee presumed to 
343 exercise, what the scope and nature of the grant 

of that authority was and what the nature of the 
inquiry was, because as of now we stand helpless to know 
what these questions were pertinent to, what the inquiry 
was, who authorized the inquiry, and what the scope of 
the authority of the committee was. 


Mr. Hrrz. Your Honor, the indictment sets out the au- 
thority for this committee to act; most particularly, Senate 
Resolution 366 is the resolution of Congress which expands 
very slightly the authority which was given.to this com- 
mittee, that is, the Committee on the Judiciary by the 
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Reorganization Act of 1946. This special resolution is 
one which gives this committee or any duly authorized sub- 
committee the authority to make investigations for legis- 
lative purposes in the field of subversive activities. That 
can, of course, be obtained by anyone who is interested 
in it from the Senate of the United States. 

We cite it and it can be obtained. That will, of course, 
outline the atuhority of this particular committee. 

We state in the indictment that the Internal Security 
Subcommittee, briefly put, was the body of the Judiciary 
Committee which was conducting the particular hearings 
under the resolution which gave these powers to the full 
committee and, when we state in the fourth line that this 

subcommittee of the full committee was conducting 
344 hearings pursuant to the authority which created 

this power in the committee, we are, of course, stat- 
ing that they were conducting hearings which properly were 
before that committee. That is the conclusion, of course, 
from what we have stated here. 

When we state that the questions which were refused of 
answer were pertinent to the inquiry which was being con- 
ducted, we are, of course, stating these were proper ques- 
tions and that it was before an inquiry which was authorized 
by the resolution. 

The Cover. Defense counsel’s point there is that you do 
not state what the inquiry was about. 

Mr. Hrrz. That is right. 

The Covet. What do you say about that? 

Mr. Hrrz. That is a matter of fact that will come out 
at the trial and the proof. He is not entitled to have it 
in advance because the authority that this subcommittee was 
acting under is found in the resolution which I have already 
referred to, and there is no particularly defined inquiry less 
than the full authority to which this committee was re- 
stricted at this particular hearing. 

The Court. I notice that Count 1 attempts to indicate 
that the subject of communism was being inquired into. 
Does the resolution creating the committee and the sub- 
committee authorize the subcommittee to investigate com- 
munism ? 


4 


345 Mr. Hrrz. Not in so many words. In general, it 
does. 

The Court. The subject was within the general jurisdic- 
tion? 

Mr. Hrrz. Yes. It comes in part 3 of the resolution which 
states, ‘‘the extent, nature and effects of subversive activi- 
ties in the United States’’ and so forth. That, of course, 
embraces communism. 

Let us assume that the particular inquiry at the moment 
might have been subversive activities in the field of educa- 
tion. That does not limit and does not restrict the full 
authority that was granted to this committee by the resolu- 
tion and, therefore, the committee, through this subcom- 
mittee, could make all inquiries that were authorized by it 
to make. For the defendant to know what particular in- 
quiry may have been uppermost in the minds of the com- 
mittee, without restricting its general authority, would be 
of no help because the pertinency of the question asked 
would be as broad as the authority which the committee 
had, and that is stated in the resolution itself which may 
be obtained, so that we say not only is the indictment suf- 


ficient as it stands to charge the offense, but it is sufficient, 
without further particularization, to inform the defendant 
of the charge that he must meet and to protect him from a 
second prosecution. 


346 The Court. The burden will be on the Government 
to prove that the subject matter was within the juris- 
diction of the subcommittee, and, if the Government does 
not succeed, the prosecution will fail. 
Mr. Smuarp. It does seem to me, sir, if I might perhaps 
make this idle remark, that to set out the resolutions 
347 and public law that are set out are more surplusage 
and of no particular help to us because to know what 
the parent body was but not to know the subcommittee is 
really to know nothing. That is the gist of our argument. 
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The Cover. The Court is of the opinion that the indict- 
ment is sufficient. It must be borne in mind that the test 
of the sufficiency of an indictment, under the present simpli- 
fied reformed procedure, is twofold. Does the indictment 
apprise the defendant of the specific charge that he has to 
answer? There is no doubt that the indictment meets this 
test. 

The second test is: Would the indictment sufficiently pro- 
tect the defendant in pleading double jeopardy if an at- 
tempt was made to prosecute him again for the same 
offense? This indictment meets that test also. 

The decisions prior to 1946, which required some specific 
allegations of a technical character in indictments for vari- 
ous offenses, are no longer good law. They are outmoded 
and we try to get at the merits of cases. 

The motion to dismiss the indictment is denied. 

Mr. Smazp. May I ask Your Honor whether we 
348 must file a formal motion for a bill of particulars or 
whether your denial also relates to that? 

The Covgr. I am not going to pass on an informal re- 
quest for a bill of particulars unless the Government con- 
gents that the matter be handled that way, because the 
Government is entitled to notice of such an application and 
is entitled to give it consideration. 

Mr. Hrrz. I will waive written notice of the bill of par- 
ticulars, if Your Honor would care to hear it orally from 
counsel. 

The Court: I shall be glad to hear it. 

Very well, I will hear your application. 

Mr. Smarp. The request of the bill is for the same in- 
formation as the first point of our motion to dismiss, that 
is, for the specific authority under which the subcommittee 
was said to be conducting hearings and, secondly, for the 
nature of the question under inquiry before said committee. 

The Court. What do you say about that, Mr. Hitz? 

Mr. Hrrz. The resolution, No. 366, provides in two places 
for the duties of the full committee which were authorized 
by this particular resolution to be carried on by any duly 
authorized subcommittee thereof. 
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In that sense, I am supplying at this moment the author- 

ity for the subcommittee named in the indictment to 

349 carry on the purposes of the full committee con- 
tained in the resolution. 

We will prove, at a later time, the transfer of the author- 
ity contained in this particalar resolution from the full 
committee to the subcommittee. 

As to the second asking, the Government contends, and 
the indictment states, that the inquiry being conducted was 
pursuant to this resolution. We do not feel, and it is not 
the case, that there was any smaller, more limited inquiry 
being conducted. 

This committee was conducting the inquiry for the pur- 
poses contained in the resolution and no lesser purpose so 
that, in that sense, the asking No. 2 of counsel will be sup- 
plied by his reading the resolution. 

The Court. It seems to the Court that the Government 
has supplied the bill of particulars orally. 

Mr. Sruarp. Except in this one sense: that I asked, in my 
motion to dismiss—perhaps I didn’t do it well—the nature 
and scope of the grant to this committee. That has not 


been given to us. 

The Covrr. I think it has been sufficiently given. 

I will deny the motion for a bill of particulars in view of 
the fact that the oral statement just made by counsel for 
the Government will be sufficient compliance if the motion 
were granted. You have the particulars. 
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359 Filed in Open Court, Nov. 26, 1956, Harry M. Hull, 
Clerk 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, HOLDING A CRIM- 
INAL TERM 


Grand Jury Impanelled on August 30, 1956, Sworn in on 
September 4, 1956 


Criminal No. 1215-56 
Grand Jury Original 2 U.S.C. 192 


Unrrep Srates or AMERICA 
v. 


Roserr SHELTON 


The Grand Jury Charges: 


InrRoDUCTION 


On January 6, 1956, in the District of Columbia, the Sub- 
committee to Investigate the Administration of the Internal 
Security Act and Other Internal Security Laws of the Com- 
mittee on the Judiciary of the United States Senate, was 
conducting hearings, pursuant to the Legislative Reor- 
ganization Act of 1946, Section 102(1)(k), (60 Stat. 818), 
and to Senate Resolutions 366 of the 81st Congress and 
58 of the 84th Congress, and to the Standing Rules of the 
Senate. 

Defendant, Robert Shelton, appeared as a witness before 
that sub-committee at the place and on the date above 
stated, and was asked questions which were pertinent to the 
question then under inquiry. Then and there the defendant 
unlawfully refused to answer those pertinent questions. 

The allegations of this introduction are adopted and in- 
corporated into the counts of this indictment which follow, 
each of which counts will in addition merely describe the 
question which was asked of the defendant and which he 
refused to answer. 
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Count One 


“‘Are you, sir, a member of the Communist Party 
U.S.A.?”? 
Count Two 


“‘Did you ever have any conversation with Matilda 
Landsman?’’ 


360 Count Three 


‘‘What did you tell them (your employers) ?”’ 


Ourver Gascu, 
Umted States Attorney in and 
for the District of Columbia. 
A True Bill: 
Pav Matrnews, 
Foreman. 


361 Filed Dec. 3, 1956, Harry M. Hull, Clerk. 
Piea or DEFENDANT 


On this 30 day of November, 1956 the defendant Robert 
Shelton, appearing in proper person and by his attorney 
Joseph L. Routh, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

The defendant is committed to the District of Columbia 
Jail. 


362 Filed December 10, 1956, Harry M. Hull, Clerk. 


Morton ro Dismiss rae InpicrMeNT oR FOR PRELIMINARY 
HEARING 


The defendant moves that the indictment be dismissed on 
the following grounds: 


1. The indictment fails to plead the following essential 
and material elements of the offense: 

a. the grant of authority pursuant to which the ‘‘Sub- 
committee to Investigate the Administration of the Inter- 
nal Security Act and Other Internal Security Laws”’ pre- 
sumed to exercise the powers of a committee of Congress 
and the nature and scope of any such grant of authority ; 
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b. that the inquiry was within the scope of the authority 
of said Subcommittee ; 

c. the nature of the ‘‘question then under inquiry’’ to 
which the questions addressed to defendant are alleged to 
be relevant. 

2. The indictment is void and illegal in that there were 
less than 12 members of the Grand Jury who concurred in 
finding the indictment who were free from prejudice or 
bias against this defendant, by reason of the facts stated 
in the affidavit of Joseph L. Rauh, Jr., attached hereto and 

made a part hereof. 
363 In the alternative, the defendant should be granted 
a hearing at which he can offer proof by examination 
of the grand jurors and otherwise that bias or prejudice 
existed on the part of the requisite number of the grand 
jurors. 
Joszpx L. Ravn, JR., 
J. E. Smarp, 
Attorneys for Defendant, 
1631 K Street, N. W., 
Washington 6, D. C. 


o . * * . * . 


381 Filed January 14, 1957, Harry M. Hull, Clerk. 


Warver or Truat By JURY 


With consent of the United States Attorney and the ap- 
proval of the Court, the defendant waives his right to trial 
by jury. 

J. Rosert SHELTON, 
Defendant. 


Joserx L. Rava, JR., 
Attorney for Defendant. 
I Consent. 
W. Hirz, 
Assistant United States Attorney. 


Approved. 
Ross Rey, 
Judge. 
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384 Filed January 18, 1957, Harry M. Hull, Clerk. 


Orrnion 


Joseph L. Rauh, Jr., and John Silard of Washington, 
D. C., for the defendant. 

Oliver Gasch, United States Attorney, and William Hitz, 
Assistant United States Attorney, of Washington, D. C., 
for the United States. 

It is charged by indictment in three counts that the de- 
fendant, Robert Shelton, in contempt of the lawful powers 
of Congress and contrary to law,’ refused on January 6, 
1956, to answer certain pertinent questions propounded to 
him by the Senate Subcommittee on Internal Security? 
while under oath and appearing as a witness to testify in 
connection with an inquiry then being conducted by the 
Subcommittee pursuant lawful authority. 

It is the Government’s position that the Subcommittee, 
while in the lawful exercise of the powers and duties con- 
ferred upon it by the pertinent resolutions,® caused the 
defendant to appear before it on the 7th day of December, 

1955, in New York City, and again on the 6th day of 
385 January, 1956, in Washington, D. C., to testify. con- 

cerning his knowledge of matters pertinent to the 
subjects then under investigation and study by the Sub- 
committee in furtherance of the Congressional responsibil- 
ities in such areas of national concern. It is further as- 
serted that upon appearing before the Subcommittee on 
January 6, 1956, defendant refused to answer pertinent 
interrogatories, including the following questions, when 
ordered and directed to do so by the presiding officer of 
the Subcommittee :— 


111 Stat. 155, as amended, R.S. Section 102; 52 Stat. 942 2 U.S.C. 
Sect. 192, 

2The Subcommittee to Investigate the Administration of the Internal 
Security Act and Other Internal Security Laws, of the Committee on the 
Judiciary of the United States Senate. 

3 Legislative Reorganization Act of 1946, Sect. 102(1)(k), (60 Stat. 
818); Senate Res. 336, 81st Congress 2nd Session (1950); Senate Res. 
58, Pes Congress, 1st Session See) and the Standing Rules of the 
U. S. Senate. 
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Count One: ‘‘Are you, sir, a member of the Com- 
munist Party, U.S.A.?’’ 

Count Two: ‘‘Did you ever have any conversation 
with Matilda Landsman ?’’ 

Count Three: ‘‘What did you tell them?”’’ 


Defendant does not question the Government’s proof 
that, on the date and in the place alleged in the indictment, 
he appeared before the Subcommittee as a witness and 
while under oath, and after being ordered and directed by 
the presiding officer to do so, refused to answer the ques- 
tions set out in counts one through three of the indictment. 
Defendant does not interpose the Fifth Amendment to the 
United States Constitution in justification of his refusal to 
answer the questions insofar as such constitutional pro- 
vision prohibits compulsory self-incrimination. It is de- 
fendant’s position that the evidence before this Court 
shows that he was justified in refusing to, answer the ques- 
tions because the Subcommittee was acting in excess of its 
lawful authority (1) in calling him at all; (2) by the Gov- 
ernment’s failure to prove that any precise ‘‘question’’ 
within the authority of the subcommittee was under inquiry 
at the times in issue; (3) by the Government’s failure to 
prove that the hearing before the Subcommittee on Janu- 
ary 6, 1956, was pursuant the authority set out in the indict- 
ment; (4) by the Government’s failure to prove that the 
interrogation of defendant had any legislative purpose; 

and (5) that the statute defining the offense defendant 
386 is charged with committing, read in conjunction 

with the enabling resolutions of the Subcommittee, is 
so vague and indefinite as to deprive the defendant of due 
process of law.* 


4 Defendant filed his “Motion for Judgment of Acquittal”, urging ten 
grounds therefore as follows, which points can be fully discussed under 
the contentions enumerated in the body of this opinion:— 

“], The Government has failed to prove what, if any, was the ques- 
tion under inquiry by the committee when it called defendant. 

“2. The Government has failed to prove that the questions asked de- 
fendant were pertinent to any question under inquiry by the committee. 

“3, The Government has failed to prove that the question under in- 
quiry by the committee, when it called defendant, was within the authority 
alleged in the indictment. ; 
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387 The defendant is not required to adduce evidence 

of his innocence in the absence of proof by the Gov- 
ernment which establishes the enumerated elements of the 
charged violations beyond a reasonable doubt. In criminal 
prosecutions for contempt of Congress, as in every crim- 
inal prosecution, the defendant is presumed to be innocent 
of the charges upon which he is indicted. And such pre- 
sumption remains with this defendant until such time as 
the Government proves beyond a reasonable doubt that, 


“4. The Government has failed to prove that on January 6, 1956, the 
subcommittee in question was conducting hearings pursuant to the specific 
authority alleged in the indictment or to any other grant of power from 
the United States Senate. 

“5, The Government has failed to prove that the questioning of de- 
fendant and the questions which form the basis of the indictment had any 
valid legislative purpose. The evidence indicates that in fact the com- 
mittee had no valid legislative purpose in interrogating defendant but 
rather sought to expose him and others to contempt and ridicule in viola- 
tion of the constitutional doctrine of separation of powers which places 
limitations upon the exercise of legislative power. 

“6. The questioning of defendant and the questions which form the 
basis of the indictment violated the rights of defendant and others to the 
freedom of speech, assembly and petition guaranteed by the First Amend- 
ment. 

“7, The questioning of defendant and the questions which form the 
basis of the indictment violated the freedom of the press guaranteed by 
the First Amendment. 

“8. At the time that defendant was questioned, the committee had no 
information that he was or had been a Communist or a member of a Com- 
munist front organization nor any other information reflecting adversely 
upon him. The information in the possession of the committee reflected 
upon Willard Shelton, a well known newspaperman rather than upon the 
defendant, who was called entirely by accident. Under these circum- 
stances, the proceedings violated defendant’s rights of privacy under 
the First Amendment and were not within any legislative power granted 
to or exercisable by the committee. 

“9. Defendant’s rights under the Fourth and Fifth Amendments were 
violated by arbitrary and discriminatory subpoenaing of defendant as a 
witness before the committee when there was no probable cause to believe 
that defendant had engaged in or had information about Communism, sub- 
version, espionage or other matters within the alleged jurisdiction of 
the committee. ‘ 

“10. 2 U.S.C. 192, read together with the alleged authorization of the 
subcommittee, is so vague and indefinite as to deprive defendant of the 
due process of law guaranteed by the Fifth Amendment. 
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as to each count of the indictment, the defendant, while ap- 
pearing as a witness before a duly authorized Congres- 
sional committee,® was directed and ordered to answer the 
interrogatory set out; that the specific question was perti- 
nent to matters within the jurisdiction of the Committee 
then under investigation; that the investigation was in 
furtherance of a proper Congressional purpose; and that 
the defendant refused to answer such interrogatory when 
so ordered and directed to do so. Quinn v. United States, 
349 U.S. 155 (1950); Bowers v. United States, (C.A. D.C. 
1953) 202 F. 2nd 447. 


To establish the authority of the subcommittee, the Gov- 
ernment introduced the enabling resolution, Sen. Res. 366, 
81st. Cong. 2nd Sess., 1950, which conferred original au- 
thority upon the Senate Judiciary Committee, or any duly 
authorized subcommittee thereof, directing such bodies ‘‘to 
make a complete and continuing study and investigation of 
(1) the administration, operation, and enforcement of the 
Internal Security Act of 1950; (2) the administration, op- 
eration, and enforcement of other laws relating to espion- 
age, sabotage, and the protection of the internal security 
of the United States; and (3) the extent, nature, and effects 
of subversive activities in the United States, * * * , includ- 
ing, but not, limited to espionage, sabotage, and infiltration 
by persons who are or may be under the domination of 

the foreign government or organizations controlling 
388 the world Communist movement or any other move- 

ment seeking to overthrow the Government of the 
United States by force or violence.’’ In addition thereto, 
the Government introduced the resolution continuing such 
original authority in the Judiciary Committee, or its duly 
authorized subcommittees, with provisions for expenditures 
during the 84th Congress,° and copies of the minutes of 
Senate Committee on the Judiciary for January 20, 1955, 
wherein the subcommittee in question was by resolution 


5 The word “committee” is used in its generic sense to include “sub- 
committee”. Barenblatt v. United States, (C.A.D.C. No. 13,327) de- 
cided January 3, 1957; United States v. Knowles (D.C.D.C. No. 1211-56 
Criminal) decided January 10, 1957. 

Senate Resolution 58, 84th Congress, Ast Session, 1955. 
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continued during the 84th Congress,’ as well as a copy of 
the minutes of the Senate Committee on the Judiciary for 
February 7, 1955, listing the names of the Senators ap- 
pointed to serve upon the Subcommittee on Internal Secu- 
rity. The copies of the minutes of the Committee were 
received in evidence as a part of the official records of the 
subcommittee over the objection that they showed no author- 
ity in the subcommittee. 

The Government introduced the certification of the de- 
fendant’s contempt by the United States Senate to the 
United States Attorney for the District of Columbia, the 
Senate Resolution ordering such certification, and_a copy 
of Senate Report No. 1934, 84th Congress, 2nd Session 
(1956), which sets out the proceedings before the subecom- 
mittee giving rise to the citation. The documents are in 
proper form and neither their authenticity nor regularity 
is questioned. 

Mr. Julius G. Sourwine appeared as a witness for the 
Government. His testimony disclosed that at the times in 
question he was Chief Counsel for the subcommittee and 
personally familiar with the facts and circumstances lead- 

ing up to defendant’s appearances before that body. 
389 In substance the witness testified that the subcom- 

mittee had information indicating the existence of 
Communist activity in newspaper and publishing fields in 
New York City, implicating one Matilda Landsman as be- 
ing active in the Communist Party and the Typographical 
Union in that city. Additionally, the witness alluded to 
confidential information in the possession of the subcom- 
mittee which provided names of several suspected Com- 
munists employed in various capacities by certain newspa- 
pers, including the company which at that time employed 
Matilda Landsman and this defendant. The witness testi- 
fied that the subeommittee did not have any information 


7 “Resotven, by the Committee on the Judiciary, That the Special Sub- 
committee to Investigate the Administration of the Internal Security Act 
and Other Internal Security Laws under S. Res. 366 (81st Cong.) be 
continued as a Special Subcommittee of the Committee on the Judiciary 
during the 84th Congress and that the Committee report an appropria' 
original resolution favorably to the Senate for this purpose.” 
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indicating that this defendant was either a Communist or 
had engaged in Communist activities. The subcommittee 
did, according to the witness, have information that one 
‘‘Shelton’’, who was employed in the ‘‘news”’’ side of a 
particular newspaper, was informed, if not active, in Com- 
munist infiltration into the newspaper media of mass com- 
munication. 

Upon the basis of such information the subcommittee 
late in 1955, held an executive session in New York City, 
in connection with which a summons was issued to one 
‘‘Willard Shelton’”’ at a specific address, requiring his at- 
tendance on November 23, 1955, at a time and place cer- 
tain. The evidence was that the name ‘‘ Willard’’ had been 
affixed upon the summons by error, for in fact the sub- 
committee did not possess the first name of the ‘‘Shelton”’ 
linked by name to the subversive activity it sought to in- 
vestigate and study. There is evidence in the record upon 
the manner in which the defendant’s name came to be added 
to this summons, but the view the Court takes of this sub- 
ject is that it has no relevancy to this case or any of the 
issues in it. This is true for the reason that the defendant 
did not initially appear before the executive session of the 
subcommittee pursuant the disputed summons. The 
summons served upon the defendant requiring his at- 

tendance before the subcommittee on December 7, 
390 1955, was issued on November 23, 1955, by James 

O. Eastland, ‘‘Chairman, Committee on the Judici- 
ary, and Internal Security Subcommission’’, to Thomas J. 
Lunney, United States Marshal, Southern District of New 
York, who according to his official return thereof recited 
the service of the summons on the defendant by leaving a 
copy thereof with him at his place of employment on No- 
vember 29, 1955.° 

The official transcript of the proceedings before the sub- 
committee involving this defendant was admitted into evi- 
dence without objection. It clearly shows beyond any 
reasonable doubt that at the time and place alleged in the 
indictment the defendant appeared before the subcommit- 
tee, was sworn as a witness, ordered and directed to answer 


8 Senate Report No. 1934, 84th Congress, 2nd Session (1956) p. 2. 
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the three questions set out in the counts of the indictment, 
and refused to do so. The contentions of the defendant 
are urged in justification of this established conduct. 

Defendant’s contention that the subcommittee exceeded 
its authority in calling him as a witness under the cir- 
cumstances of this case is grounded upon several proposi- 
tions. The technical objections arising from the issuance, 
service and return of the summons were predicated upon 
the apparent belief the the summons originally issued to 
‘Willard Shelton’’ was the process relied upon to bring 
the defendant initially within the jurisdiction of the sub- 
committee. As previously pointed out, the official transcript 
of the proceedings before the subcommittee which involve 
this defendant commenced on November 23, 1955, with the 
issuance of a summons which was personally served on the 
defendant pursuant lawful authority on November 29, 
1955, and return thereof properly executed that same day. 
The summons requiring defendant’s attendance before the 
subcommittee is sufficient on its face to bring him within 
the jurisdiction and authority of the subcommittee, and 

the Court so holds. 
391 Defendant’s contention that the subcommittee 

exceeded it’s authority in summoning him under 
the facts of this case rests upon his interpretation of the 
First Amendment to the United States Constitution. It 
is the position of the defendant that the authority of 
Congress to require the attendance of witnesses before 
it’s duly authorized committees, investigating matters 
within the legislative powers of Congress, is limited by the 
individual citizen’s right of privacy guaranteed by the 
First Amendment. It is then argued that where a com- 
mittee seeks to summons a witness for the purpose of taking 
testimony there must exist a ‘‘probable cause’’ for the 
committee to believe that such person possesses pertinent 
information on the subject under lawful investigation or 
such summons is without force or effect. 

Proceeding upon the assumption that ‘‘probable cause’, 
in the sense employed by defendant is required for issuance 
of a valid summons by the Congress, it is argued that the 
only evidence of ‘‘probable cause’’ in this case for the 
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calling of this defendant as a witness was contained in the 
confidential letter linking the name ‘‘Shelton’’ with the 
subject under inquiry. This line of argument was relied 
upon in an effort to secure the confidential letter from the 
files of the subcommittee for inspection and introduction 
into the record as the ‘‘ best evidence’’ of ‘‘probable cause’’. 
The Government objected to the request for the letter on 
the grounds that it is not material or relevant to issues of 
the case; it contains confidential information including the 
names of additional persons known or suspected to be 
active in the Communist movement; it contains the pseu- 
donym of a confidential informant of the subcommittee. 

The Court carefully considered defendant’s contention 
respecting the requirement of ‘‘probable cause’’ for is- 
suance of a Congressional summons, and the relevancy of 
the confidential letter to the issues of this case. The appli- 
eation for production of the letter was denied at trial and 

the Court is convinced that such ruling was proper 
392 in light of the law applicable to this case and the 

nature of the letter, as well as it’s relevancy, in this 
matter. 

The Court has examined at length the authorities bearing 
upon the extent of the investigative powers of the Con- 
gress. The extent of the power has been defined in author- 
itative decisions by the Supreme Court written after pro- 
longed deliberation.® There can be no doubt about the 
power of Congress, and it’s committees, to investigate as 
a necessary attribute of the duty and authority to legislate. 
McGrain v. Daugherty, 273 U.S. 135 (1927); Sinclair v. 
United States, 279 U.S. 263 (1929). And, such investiga- 
tive power has been characterized as being ‘‘co-extensive 
with the power to legislate’’, subject to the limitations 
imposed by the Fifth Amendment to the United States 
Constitution ™ and the right of privacy in matters unrelated 


®The Court was two years in deciding and writing the opinion in 
McGrain v. Daugherty, 279 U.S. 135, 47 S.Ct. 319, 71 L.Ed. 580 (1927) 

10 Quinn v. United States, 349 U.S. 155 (1955). 

11 United States v. Rosen, 174 F.2d 187 (2nd Cir. 1949), cert. denied 
338 U.S. 851. 
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to a valid legislative purpose.” There is a complete want 
of precedent for the proposition defendant urges, which in 
simplest terms would limit the powers of a duly authorized 
committee of the Congress, in conducting an inquiry for 
a legitimate legislative purpose, by permitting such com- 
mittee, and hence Congress itself, to compel the attendance 
and testimony of only such witnesses as the Courts might 
judicially determine were “‘reasonably expected to be in 
possession of pertinent information’”’. The doctrine of 
“separation of powers’’ and a rightful regard for the 
authority of the legislative branch of government refutes 
a judicial evaluation of those matters which clearly are 
within the discretion of the Congress which alone is re- 
sponsible for the exercise of the authority from which the 
disputed power arises. 
393 The established limitations upon the Congres- 
sional investigative powers, which require a legisla- 
tive purpose and inquiries pertinent thereto, provide ample 
protection to the private affairs of witnesses appearing 
before duly authorized committees of the Congress. 
Barsky v. United States, (C.A.D.C. 1948) 167 F.2d 241, 
cert. denied, 334 U.S. 843 (1948); Quinn v. United States, 
supra.; Barenblatt v. United States, (C.A.D.C. 1957) No. 
13,327, decided January 3, 1957. 

Beyond the fact that the Court does not find judicial 
power to determine what witnesses Congress may call in 
furtherance of it’s legislative purposes and compel per- 
tinent testimony thereon, the record of this case discloses 
beyond any reasonable doubt that the subcommittee had 
information in it’s possession at the time defendant was 
initially summoned to appear before it which established 
a “reasonable cause’? for requiring his testimony. The 
subcommittee had information, apart from the confidential 
letter which indicated Communist infiltration into the New 
York Typographical Union and elements of the New York 
newspapers, including the one by which defendant was 
employed. In light of these facts, it was not only reason- 
able for the subcommittee to call the defendant and other 


12 Kilbourn v. Thompson, 103 U.S. 168, 26 L. Ed. 377 (1880). 
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employees from the press organization at which he worked, 
such a procedure by the subcommittee appeared expedient 
in furtherance of its express duties. Cf. Watkins v. United 
States, 233 F.2d 681 (C.A.D.C. 1955) cert. granted 77 S.Ct. 
62 (1956); Barsky v. United States, supra. 

The legislative purpose underlying the investigation 
and studies committed by the Senate to the committee is 
concisely expressed by the enabling resolutions. Legis- 
lation in the field of foreign subversion and infiltration by 
subversives in this country is clearly within the Congres- 
sional authority. Barenblatt v. United States, supra; 

Barsky v. United States, supra. 
394 The defendant’s contention that the Government 

failed to establish that any precise question, within 
the authority of the subeommittee, was under inquiry at 
the time in issue, is not established by the evidence in this 
case. The statement of the Chairman of the subcom- 
mittee at the commencement of the hearings in which 
defendant appeared in Washington, D. C., and testified, 
clearly show that the subcommittee was then engaged in 
attempting to ascertain the extent and nature of Com- 
munist infiltration into news dispensing agencies.* Such 
an inquiry is manifestly within the duties imposed upon 
the subcommittee by the enabling resolutions, and the 
authority of the subcommittee is measured by only the 
enabling resolutions creating it and charging it with specific 
duties.“ The scope of a given hearing by a duly authorized 
subcommittee must be confined to those matters fairly 
within the delegated authority; beyond that, the subcom- 
mittee is not confined to a catergorical subject within the 
area delegated to it pursuant law. Cf. United States v. 
Knowles, (D.C.D.C.1957) No. 1211-56 Criminal, decided 
January 10, (1957). The Court finds that the hearing in 
question dealt with the existence and extent of subversive 


13 Government Exhibit 7, pp. 1587-1589, “Strategy and Tactics of World 
Communism, Part 17. 

14 The authority of the Congress, and hence any of it’s Committees, is 
at all times limited during investigations by the requirements that the 
investigation be in aid of legislation and the questions propounded per- 
tinent to the subject matter under inquiry. Quinn v. United States, supra. 
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infiltration in the news media and was within the authority 
of the subcommittee. The. Court also finds that defendant 
was fully aware of the precise: subject under. inquiry by 
the subcommittee at the time of his appearance before it 
in Washington, D. C., as evidenced by his prepared state- 

ment objecting to the jurisdiction of the subcom- 
395 =mittee.* 

Defendant’s contention that the hearing before 
the subcommittee on January 6, 1956, was. not shown to 
have been pursuant the authority set out in the indict- 
ment is contrary to the evidence. The Government placed 
the pertinent resolutions and minutes in the record. These 
documents show the original authority of the Committee 
on the Judiciary from the United States Senate (Senate 
Res. 366, 81st Congress, 2nd Session), the continuation 
of that committee’s original authority to the time in 
question, and the authority of the subcommittee, as well 
as it’s composition, at the time in question. This evi- 
dence is adequate in all respects to show the authority 
of the subcommittee to act in the premises beyond a rea- 
sonable doubt. 

The contention of the defendant that the hearing at which 
he testified and from which the indictment arose was not 
in furtherance of a legislative purpose proceeds on the 
assumption that a failure to have. specific legislation in 
contemplation, or a failure to show that legislation was in 
fact redacted, establishes an absence of legislative purpose. 
This argument is patently unsound. The investigative 
power of Congress is not subject to the limitation that 
hearings must result in legislation: or recommendations 
for legislation. See In re Chapman, 166. U.S. 661. (1897); 
Townsend v. United States, (C.A-D.C. 1938) 95 F. 2d 352; 
Barsky v. United States, (C.A.D:C. 1948), Supra. The 
evidence defendant introduced to support his contention 
that a non-legislative purpose prompted the subject hear- 
ings is wanting in probative value..and: wholly insnfficient 
to cast a doubt upon the true Congressional purpose. under- 
lying: the delegation of the. authority to. the- subcommittee 
or the purpose of the subcommittee in conducting the 
hearing in question. Indeed, where the subcommittee-pro- 


15 Senate Report 1934, 84th Cong. 2nd Session, pp. 12, 14-16. 
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ceeds within the authority lawfully delegated to it by 
Congress, it would-appear doubtful that want of legisla- 
tive purpose could be established. Cf. United States v. 

Josephson, (2nd Cir. 1947) 165 F.2d 82, 89, cert. 
396 denied 333 U.S. 838, 68 S.Ct. 609, 92 L.Ed. 1122 

(1948); Barsky v. United States, supra. The 
Court finds that the hearings in question were, beyond a 
reasonable doubt, conducted in furtherance of a legislative 
purpose and within an area subject to the legislative powers 
of the Congress. See Barenblatt v. United States, supra. 

The statute under which defendant is charged ** is said 
to be so vague and indefinite, when read in conjunction 
with the enabling resolutions defining the authority of the 
subcommittee, as to deprive a defendant appearing before 
the subcommittee of due process of law. The statute in 
question has been judicially construed in many cases, the 
meaning to be attached to the words appearing in the pro- 
vision is clear.” The statute itself is neither vague nor 
indefinite in it’s proscriptions and mandates. 

Where a witness appearing before a committee of the 
Congress is fully apprised of the extent of the authority 
of the body, and is in fact fully apprised of the precise 
subject, within the committee’s authority, which is then 
under inquiry, as was the defendant in this instance, the 
duty of the witness is clear. Any question pertinent to 
the matter under.inquiry ‘must be answered, except insofar 
as the Fifth Amendment may provide justification for a 
refusal to answer. United States v. Rosen, supra.; Quinn 
v. United States, supra. The contention of statutory 
vagueness is without merit-* 

The question which sonstitutes Count Three of the indict- 
ment is not pertinent to the subject established by the evi- 
dence to have been under inquiry at the time defendant 
testified. This count of the indictment will therefore be 
dismissed. Upon the evidence adduced at trial, it is the 


16 Title"2, United States Code Section 192, 52 Stat. 942 (1946). 

1l- Merry, ‘The Investigating Power of Congress, 40 A.BAJ. 1073 
(1954). 

18 Cf, Watkins v. United States, (C.A.D.C. 1956) 233 F.2d 681, cert. 
granted 77 S. Ct. 62 (1956). 
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judgment of the Court that the defendant is guilty as 

charged in Counts One and Two of the Indictment 
397 beyond a reasonable doubt. The verdict will be 

entered, the present bond of the defendant continued 
pending sentence. The cause will be referred to the Pro- 
bation Officer for investigation and report, upon comple- 
tion of which defendant will be advised of the date to 
appear for sentencing. 

Ross Ruiz.ey, 
United States District Judge 
January 18, 1957. 


398 Filed Jan. 25, 1957 Harry M. Hull, Clerk 


On this 25th day of January, 1957 came the at- 
torney for the government and the defendant appeared in 
person and by counsel, Joseph L. Raub, Jr. Esquire. 

Ir Is Apsupcep that the defendant has been convicted 
upon his plea of not guilty and a finding of guilty of the 
offense of Violation, Section 192, Title 2, United States 
Code as charged in Counts One and Two and the court 
having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no suf- 
ficient cause to the contrary being shown or appearing to 
the Court, 

Ir Is Apsupcep that the defendant is guilty as charged 
and convicted. 

Ir Is Apsupcep that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Six (6) 
months and a fine of $250.00 on Count One; Six (6) months 
and a fine of $250.00 on Count Two; the sentence on Count 
Two, insofar as term of imprisonment only, is to run con- 
currently with sentence imposed in Count One. 

Ir Is Onverep that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar- 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 

Ross Riztey, 
United States District Judge. 
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399 Filed Jan. 25, 1957 Harry M. Hull, Clerk 


Notice or APPEAL 


Name and address of appellant Robert Shelton, 191 
Waverly Place, N. Y. 14, N. Y. 

Name and address of appellant’s attorney Joseph L. 
Rauh, Jr., and John Silard, 1631 K St., N. W., Washington, 
D.C. 

Offense, 2 U.S.C. 192. 

Concise statement of judgment or order, giving date, 
and any sentence. Guilty Counts 1 and 2; Jan. 25, 1957. 
Fine $250 on each count and 6 months’ imprisonment. 

Name of institution where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Colum- 
bia Cireuit from the above-stated judgment. 


Date Jan. 25, 1957. 
Rosert SHELTON, 
Appellant 


Joun Sian, 
Attorney for Appellant. 
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No. 13,737 
Appellant’s Statement of Questions Presented 


Appellant appeared in response to a subpoena and testi- 
fied before the Internal Security Subcommittee of the 
Judiciary Committee of the United States Senate, but 
refused to answer certain questions, for which refusal 
he was indicted and convicted of contempt under 2 U.S.C. 
§ 192. The questions presented by this case are: 


1. Was appellant denied a fair opportunity at the time 
of his appearance to determine whether he was within his 
rights in refusing to answer the Committee’s questions? 

2. Can a witness subpoenaed by the Internal Security 
Subcommittee without any probable cause or reason to 
believe that he has ever been affiliated with, or has any 
information about, Communists or Communism, be pro- 
perly convicted of contempt under 2 U.S.C. § 192? 

3. Can appellant properly be convicted of contempt for 
refusing to answer questions which infringe upon his First 
Amendment rights? 

4. Is Part 3 of Senate Resolution 366 sufficiently clear 
and precise in its authorization of investigative power to 
support appellant’s contempt conviction? 

5. Is the indictment in appellant’s case sufficient to 
charge the offense of contempt under 2 U.S.C. § 192? 

6. Is a defendant entitled to a dismissal of an indictment 
or a preliminary hearing thereon when his motion and 
affidavit set out grounds for belief that, by virtue of fear 
and bias, the grand jury could not properly exercise its 
function? 

7. Was appellant properly convicted and sentenced on two 
separate counts of contempt, both falling in the generally 
defined area within which he had refused to testify? 


(i) 


INDEX 


Appellant’s Statement of Questions Presented..... 
Jurisdictional Statement 
Statement of the Case ... 
Statutes and Constitutional Provisions Involved. ... 
Statement of Points 
Summary of Argument 
Argument 
L The Watkins and Burenblatt Cases Require 
Appellant’s Acquittal Because He Was 
Denied a Fair Opportunity to Determine 
Whether He Was Within His Rights in 
Refusing to Answer the Committee’s 
Questions 
A. Committee authorization fails to de- 
fine ‘“‘question under inquiry’’... 
B. Committee statements as to the 
“¢question under inquiry”’ 
C. ‘Question under inquiry”’ at trial. . 
D. ‘‘Question under inquiry”’ defective 
under the Barenblatt test 
II. Appellant Was Questioned Arbitrarily, Un- 
reasonably and Capriciously in Violation 
of His Rights Under the Fourth and Fifth 
Amendments, Since the Committee Had 
No Reason to Believe That He Had Ever 
Been Affiliated With or Had Any Infor- 
mation About Communists or Commu- 
nism 
III. The Compelled Disclosures Sought by the 
Committee Abridge Rights Protected by 
the First Amendment args 
IV. Part 3 of Senate Resolution 366 Is Too 
Vague to Support the Contempt Convie- 
tion in Appellant’s Case 
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V. Appellant’s Conviction Must Be Reversed 
Because the Indictment Was Insufficient 
to Charge the Offense 

VI. Appellant Has Been Deprived of His Right 

to a Fair and Impartial Grand Jury 
VII. Appellant Was Improperly Convicted and 
Sentenced Separately on Two Counts of 
Contempt, Both of Which Fell in the Gen- 
erally Defined Area Within Which He 

Had Stated He Would Not Testify 

Conclusion 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,737 


ROBERT SHELTON, 


Appellant, 
v 


UNITED STATES OF AMERICA, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Jurisdictional Statement 


This is an appeal from a conviction and sentence in the 
United States District Court for the District of Columbia. 
This Court has jurisdiction under 28 U.S.C. § 1291. 


Jurisdiction of the ease below is based on 18 U.S.C. 
§ 3231. 


Statement of the Case 


Robert Shelton, appellant herein, is a copy editor on 
the New York Times, a position he has held for a number 


(2) 
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of years (Tr. 48-49). Appellant was called and questioned 
in executive session of the Internal Security Subcommittee 
of the Judiciary Committee of the United States Senate 
on December 7, 1955 and again in open session of that 
Subcommittee on January 6, 1956 (Government Exhibit 
No. 6). There is no reference whatsoever to the appellant, 
derogatory or otherwise, in any of the hearings of the 
Internal Security Subcommittee either before or after 
his appearances before that Committee. 

At the December executive session and again at the Jan- 
uary open session of the Committee, appellant refused to 
answer questions addressed to him on the subject of Com- 
munism and Communist associations on the grounds that 
there was no reason or justification for his having been 
called at all, that the questioning violated his First Amend- 
ment rights and that the questions were beyond the juris- 
diction of the Committee (Tr. 104128). Appellant was 
indicted on November 26, 1956 on three counts for refusing 
to answer three of the Committee’s questions at the January 
open session (J.A. 7-8): (1) ‘‘Are you, sir, a member of the 
Communist Party, U.S.A.1’’, (2) ‘‘Did you ever have any 
conversation with Matilda Landsman?”’ and (3) ‘‘ What did 
you tell them (your employers) ?”’ 

The Court, a jury having been waived, convicted appellant 
on the first two counts and sentenced him to pay a fine 
of two hundred and fifty dollars on each count of the indict- 
ment and to serve a period of six months imprisonment on 
each count of the indictment, the sentences of imprison- 
ment to run concurrently (J.A. 22). Appellant’s request 


1 Appellant has filed the requisite number of copies of his Joint Ap- 
pendix, That Joint Appendix, however, does not contain the transcript 
of proceedings below, two additional copies of which are being filed in 
lieu of printing in the Joint Appendix pursuant to order of this Court 
of July 5, 1957. “Tr.” references are to the reporter’s pagination of the 
transcript of the trial. 
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for suspension of the imprisonment was denied. Appeal 
was timely filed (J.A. 23) and this Court, on March 22, 
1957 granted an extension for the filing of appellant’s 
brief until after the decision of the United States Supreme 
Court in the ease of Watkins v. United States. On July 16 
and August 13, 1957 that time was further extended after 
appellant filed in this Court a Motion for Summary Re- 
versal. On January 22, 1958 this Court ordered appellant 
to file his brief on the merits by February 21, 1958. 


Statutes and Constitutional Provisions Involved 


2 U.S.C. § 192, R. S. 102 (52 Stat. 942), as amended, pro- 
vides: 


‘““Kvery person who having been summoned as a 
witness by the authority of either House of Congress 
to give testimony or to produce papers upon any 
matter under inquiry before either House, or any joint 
committee established by a joint or concurrent resolu- 
tion of the two Houses of Congress, or any committee 
of either House of Congress, willfully makes default, 
or who having appeared, refuses to answer any 
question pertinent to the question under inquiry, shall 
be deemed guilty of a misdemeanor, punishable by a 
fine of not more than $1,000 nor less than $100 and 
imprisonment in a common jail for not less than one 
month nor more than twelve months.’ 


Senate Resolution 366, 81st Congress, 2d Session, pro- 
vides: 


‘Whereas the Congress from time to time has enacted 
laws designed to protect the internal security of the 
United States from acts of espionage and sabotage and 
from infiltration by persons who seek to overthrow 
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the Government of the United States by force and 
violence; and 

‘‘Whereas those who seek to evade such laws or to 
violate them with impunity constantly seek to devise 
and do devise clever and evasive means and tactics for 
such purposes; and 


‘“cWhereas agents and dupes of the world Communist 
conspiracy have been and are engaged in activities 
(including the origination and dissemination of pro- 
paganda) designed and intended to bring such pro- 
tective laws into disrepute or disfavor and to hamper 
or prevent effective administration and enforcement 
thereof; and 


‘Whereas it is vital to the internal security of the 
United States that the Congress maintain a continuous 
surveillance over the problems presented by such 
activity and threatened activity and over the adminis- 
tration and enforcement of such laws. 


“Resolved, That the Committee on the Judiciary, 
or any duly authorized subcommittee thereof, is author- 
ized and directed to make a complete and continuing 
study and investigation of (1) the administration, 
operation, and enforcement of the Internal Security 
Act of 1950; (2) the administration, operation and 
enforcement of other laws relating to espionage, 
sabotage, and the protection of the internal security 
of the United States; and (3) the extent, nature, and 
effects of subversive activities in the United States, 
its Territories and possessions, including, but not 
limited to, espionage, sabotage, and infiltration by 
persons who are or may be under the domination of 
the foreign government or organizations controlling 
the world Communist movement or any other move- 
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ment seeking to overthrow the Government of the 
United States by force and violence.”’ 


The First Amendment to the Constitution of the United 
States provides: 


“«Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise there- 
of; or abridging the freedom of speech, or of the press; 
or the right of the people peaceably to assemble, and 
to petition the Government for a redress of griev- 
ances.’’ 


The Fourth Amendment to the Constitution of the United 
States provides: 


“The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons or things 
to be seized.”’ 


The Fifth Amendment to the Constitution of the United 
States provides: 


“No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation.”’ 
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Statement of Points 
The District Court erred: 


1. In convicting appellant of contempt before a Con- 
gressional Committee which did not accord him a fair oppor- 
tunity to determine whether he was within his rights in 
refusing to answer its questions; 

2. In convicting appellant of contempt for refusal to 
answer a Congressional Committee’s questions about Com- 
munists and Communism which were asked arbitrarily, un- 
reasonably and capriciously in that the Committee had no 
cause to believe that appellant had ever been affiliated with 
or had any information about Communists or Communism; 

3. In failing to grant appellant’s motion for acquittal on 
the grounds that his questioning by the Committee abridged 
rights protected by the First Amendment; 

4. In upholding the Committee’s power to compel appel- 
lant to answer questions under Part 3 of Senate Resolution 
366, an authorizing resolution too vague to support his con- 
tempt conviction; 

5. In failing to dismiss the indictment as insufficient to 
charge an offense under 2 U.S.C. § 192; 

6. In failing to grant a hearing or dismiss the indictment 
upon appellant’s proferred proof of the bias and fear of the 
grand jury; 

7. In convicting and sentencing appellant on two separate 
counts of contempt, both of which fall in the generally de- 
fined area within which he stated he would not testify. 


Summary of Argument 


1. The Watkins and Barenbdlatt cases require appellant’s 
acquittal because he was denied a fair opportunity to deter- 
mine whether he was within his rights in refusing to answer 
the Committee’s questions. As in Watkins, examination of 
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the authorizing resolution, the statements of the Committee, 
as well as the proceedings in the trial court, reveal only 
hopeless confusion and disagreement on what was the 
‘‘question under inquiry”’ before the Committee at the time 
of appellant’s appearance. The trial judge in his opinion 
and the Government in this Court, seek to sustain appel- 
lant’s conviction on the basis of a limited and narrow ques- 
tion under inquiry; but the Committee failed to advise 
appellant at the time of his appearance of any such narrow 
subject under inquiry and, what is more, such a limited 
question under inquiry is also directly contrary to the Gov- 
ernment’s Bill of Particulars prior to trial wherein the 
Government explicitly bound itself to prove that there was 
no more limited question under inquiry before the Com- 
mittee than the full scope and range of the third section of 
Senate Resolution 366. Since the third section of Senate 
Resolution 366 is much too vague and imprecise to have 
informed appellant of a defined and limited question under 
inquiry as required by the Watkins and Barenblatt cases, 
appellant’s conviction must necessarily be reversed. 

2, Appellant was questioned arbitrarily, unreasonably 
and capriciously in violation of his rights under the Fourth 
and Fifth Amendments, since the Committee had no reason 
to believe that he had ever been affiliated with, or had any 
information about, Communists or Communism. The Gov- 
ernment sought at the trial to prove probable cause for the 
Committee’s questioning of appellant through a so-called 
confidential letter from an anonymous informant alleging 
that ‘‘a Shelton’’ on the New York Times was in a position 
to give the Committee pertinent information. Since, how- 
ever, the Government refused to produce at the trial the 
anonymous letter upon which it relied for its showing of 
probable cause, the District Court disregarded that docu- 
ment in its findings and held instead that the absence of 
probable cause or reason for calling appellant before a 
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Congressional committee was not available as justification 
for his refusal to testify. The District Court’s holding that 
neither the ‘‘probable cause’’ protection of the Fourth 
Amendment nor the due process safeguard against ar- 
bitrary governmental action found in the Fifth Amend- 
ment, impose any limitations upon Congressional subpoena 
power is clearly erroneous under the applicable decisions 
of the Supreme Court. Since no probable cause to question 
appellant was either proved at the trial or found by the 
Judge, appellant’s conviction must be reversed. 

3. Appellant’s interrogation at the 1956 New York Times 
hearings of the Internal Security Subcommittee violated 
his freedom of speech, press, and association. The Com- 
mittee’s inquiry seriously repressed and discouraged the 
freedom of the press to employ persons holding unpopular, 
unusual or minority views. In the absence of a showing of 
actual and compelling legislative need for such burdensome 
and unprecedented invasion of freedom of speech, press and 
association, appellant cannot be convicted for refusing to 
submit to the Committee’s demands for disclosure. 

4. Part 3 of Senate Resolution 366, under which the Com- 
mittee proceeded in appellant’s case, is too vague and im- 
precise either to support appellant’s conviction or to enable 
this Court to decide the First Amendment, pertinence, au- 
thority, and legislative purpose contentions properly pres- 
ented by appellant in his defense. 

5. The indictment in appellant’s case was fatally de- 
fective because of its failure to set forth either the ‘‘ques- 
tion under inquiry’’ to which the questions addressed to 
appellant were allegedly relevant or the grant of authority 
pursuant to which the Internal Security Subcommittec 
presumed to exercise the powers of a Committee of Con- 
gress. 

6. The District Court erred in denying appellant’s Motion 
for a Dismissal of the Indictment or for a Preliminary 
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Hearing because of the fear and bias of government em- 
ployee grand jurors in a case involving allegations of Com- 
munism or Communist associations. 

7. Under the rule announced in Yates v. United States, 
78 S. Ct. 128, decided November 25, 1957, appellant was 
improperly convicted and sentenced separately on two 
counts of contempt, both of which fell in the same generally 
defined area within which he had stated he would not testify. 


ARGUMENT 


I 


The Watkins and Barenblatt Cases Require Appellant’s 
Acquittal Because He Was Denied a Fair Opportunity 
to Determine Whether He Was Within His Rights in 
Refusing to Answer the Committee’s Questions. 


In Watkins v. United States, 354 U. S. 178, 215, the Su- 
preme Court invalidated a contempt of Congress conviction 
because the witness Watkins was ‘‘not accorded a fair op- 
portunity to determine whether he was within his rights in 
refusing to answer, and his conviction is necessarily invalid 
under the Due Process Clause of the Fifth Amendment.”’ 
The holding in that case is precisely applicable in the in- 
stant case. The appellant herein was denied a fair oppor- 
tunity to determine whether he was within his rights in re- 
fusing to answer the Committee’s questions for the same 
reason which the Supreme Court in Watkins found had 
prevented the defendant there from enjoying that oppor- 
tunity—the vagueness and confusion on the subject of what 
constituted the ‘question under inquiry’’ at the time of the 
witness’ appearance before the Committee. 

In Watkins the Court looked to the authorizing resolution 
of the Committee and the statements of its members and 
found these too imprecise to have fairly enabled Watkins 


10 


to determine what was the ‘‘question under inquiry”’ at the 
time of his appearance. Examination of the resolution and 
Committee statements in the instant case shows them to 
have been even more vague and uninformative than those 
found inadequate in Watkins. Furthermore, the utter con- 
fusion and disagreement at the trial below as to what had 
been the “‘question under inquiry’’ at the time of appellant’s 
appearance before the Committee make clear that the viola- 
tions of due process requirements are even more patent in 
appellant’s case than they were in Watkins and fall within 
the standard of invalidity announced by this Court in 
Barenblatt v. United States, decided January 16, 1958. 


A. Committee authorization fails to define ‘‘question 


under inquiry’’ 

In Watkins the Court looked first to the authorizing reso- 
lution for enlightenment as to the ‘‘question under inquiry”’ 
and found that ‘‘it would be difficult to imagine a less ex- 
plicit authorizing resolution”’ than the one which empowers 
the Committee on Un-American Activities to investigate 


“‘the extent, character and objects of un-American 
propaganda activities in the United States, . . . the diffu- 
sion within the United States of subversive and un- 
American propaganda that is instigated from foreign 
countries or of a domestic origin and attacks the prin- 
ciple of the form of Government ...”’ 


Analyzing the resolution, the Court concluded that ‘‘no 
one could reasonably deduce from the charter the kind of 
investigation the Committee was directed to make.’’ It is 
equally true of Part 3 of Senate Resolution 366, the portion 
of that resolution under which the Committee was con- 
cededly operating at the time of appellant’s appearance 
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(J.A. 3-4; Tr. 246),? that ‘‘no one could reasonably deduce 
from the charter the kind of investigation that the Com- 
mittee was directed to make.”’ 

In Sacher v. United States, decided January 31, 1958, this 
Court found the first and second sections of Senate Reso- 
lution 366 not to be subject to the vice of vagueness inherent 
in the charter of the House Un-American Activities Com- 
mittee. No distinction, however, can be found between that 
charter and the third subsection of Senate Resolution 366, 
the subsection involved in this case, which provides for in- 
vestigation of: 


‘¢. . the extent, nature, and effects of subversive activ- 
ities in the United States, its Territories and posses- 
sions, including, but not limited to, espionage, sabotage, 
and infiltration by persons who are or may be under the 
domination of the foreign government or organizations 
controlling the world Communist movement or any 


2 During the questioning of the Government’s only witness, Mr. Sour- 
wine, the Assistant United States Attorney assumed that the investigation 
at which appellant was called and questioned was conducted under Part 3 
of the Resolution and it was over the express objection of appellant’s 
counsel that the Government proved the investigation to have been con- 
ducted under the third section (Tr. 264) : 


“Q, Now, the investigation that concerned itself with Part 3 of 
Resolution 366, generally relating to communist activities as dis- 
tinguished from the operation, administration and effectiveness of 
the Internal Security Acts referred to in Parts 1 and 2, was that 
investigation commenced ? 

Mr, Rauh: Objection on the ground that, as far as I know, there 
is no testimony that this investigation was commenced under Part 3 
of the resolution. This is the first I have heard of the breakup of 
the resolution, and I object to the form of the question as assuming 

ings that are not in evidence. 

Mr. Hitz: I will reframe the question. 


By Mr. Hitz: 


Q. What part of the three parts of Resolution 366 was strategy 
and tactics of world communism investigation undertaken, sir? 


A. Under the third part, sir.” 
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other movement seeking to overthrow the Government 
of the United States by force and violence”’ (emphasis 
added). 


This third section of Senate Resolution 366 is no more 
clear and precise than the resolution found wanting in the 
Watkins case. The operative words of the charter—‘‘sub- 
versive activities””—have no more meaning than the opera- 
tive words of the House Committee’s charter. Indeed, the 
Supreme Court has already so held, for, speaking of the 
opening statement of the Chairman in the Watkins case, 
the Court said (at 214): 


‘<The Chairman then announced that the Subcommittee 
was investigating ‘subversion and subversive propa- 
ganda’. This is a subject at least as broad and in- 
definite as the authorizing resolution of the Committee, 
if not more so.’’* 


In a recent companion case to that of appellant, Umited 
States v. Peck, 154 F. Supp. 603, 609, Judge Youngdahl ex- 
amined Senate Resolution 366 and found it just as defective 
as the authority of the Un-American Activities Committee. 
Judge Youngdahl pointed to what the Supreme Court had 
said in Watkins on the vagueness of the words ‘‘subversion 
and subversive propaganda,”’ and added: 


“In its resolution, the Senate did not undertake the 
troublesome task of defining ‘subversive activities’. 
The Senate did explicitly state, however, that the in- 
vestigation was not limited to ‘movement(s) seeking 
to overthrow the Government of the United States by 
force and violence.’ But no indication is given as to 


3 And see Sweesy v. New Hampshire, 354 U.S. 234, 245-249, where the 
Court rejected legislative authorization to investigate violations of the 
New Hampshire “Subversive Activities Act” after extensive analysis of 
the terms “subversive persons” and “subversive organization.” : 
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what else is deemed ‘subversive’, nor is the Court aware 
of a satisfactory definition. What may be a fit subject 
for investigation one day may be tomorrow’s sacred 
cow. What is the height of orthodoxy today may be 
viewed as ‘un-American’ tomorrow. Nor is there any 
individual who can be certain that he is not considered 
‘subversive’ by some of his fellow citizens. Who is 
to say, for example, whether one who is openly dedi- 
cated to depriving his neighbors of their 14th Amend- 
ment rights under the Federal Constitution is a ‘sub- 
versive’? The dangers of classifying certain forms of 
belief or political activity as ‘subversive’ are all too 
apparent from the recent history of this country.”’ 


It is clear, then, that by virtue of the vagueness of the 
authorizing resolution, appellant could not discover from 
its terms the nature of the ‘‘question under inquiry’’ any 
more than Watkins could “<reasonably deduce from the 
charter the kind of investigation that the Committee was 
directed to make.” * 


4 Indeed, the instant case is even clearer, for appellant was not only 
unable to determine what was or was not an authorized inquiry under 
the resolution, he was unable even to determine under what, tf any, reso- 
lution or authorization the Subcommittee was operating at the time of his 
appearance. 

Senate Resolution 366 grants authority only to “the Committee on 
the Judiciary or any duly authorized subcommittee thereof.” Appellant 
was unable to determine whether the Internal Security Subcommittee had 
ever been delegated authority of any kind under Senate Resolution 366. 
Upon appellant’s request for bill of partieulars, the Government refused 
to disclose the source or occasion of any sub-delegation (J.A. 6). Evi- 
dence of the actual grant of authority to the Subcommittee was first 
revealed only at the trial itself when the prosecution introduced Govern- 
ment Exhibit No. 3 It was conceded by the Government’s witness that 
the grant of authority to the Subcommittee which appears in that Ex- 
hibit was accomplished in a closed session of the Judiciary Committee; 
that the minutes of that action were in the Committce’s confidential files 
and not available to members of the public and that there was no public 
record or announcement of any kind of any grant of authority from the 
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B. Committee statements as to the ‘“‘question under 
inquiry”’ 

The second source of potential enlightenment on the 
‘question under inquiry”’ is Committee statements on that 
subject. In the instant case those statements leave only 
confusion on what in fact was the ‘‘question under inquiry”’ 
at the time of appellant’s appearance. This is the inevit- 
able result of the fact that the Committee never met before 
the hearings to determine what the subject of its inquiry 
would be (Tr. 197-199). As Senator Hennings stated at the 
beginning of the hearings (Tr. 86), at the time that he 
ventured some remarks upon the scope of the inquiry, ‘I 
would like to have the position of the committee, if it be the 
position of the majority of this committee, since the com- 
mittee has not met to determine whether one policy or an- 
other is to be pursued in the course of these hearings . . .”” 

The inevitable result of this manner of proceeding was 
that no precise subject under inquiry was agreed upon or 
announced. The hearings themselves were denominated 
“‘Strategy and Tactics of World Communism (Communist 
Activity in New York)’’ by the Committee when it printed 
them (Government Exh. No. 7). Senator Eastland, how- 
ever, spoke of the hearings as ones to ‘‘pursue every lead 
which developed out of the Burdett testimony”’ (Tr. 83). 
Alternatively he said, ‘‘We are not . . . investigating any 
newspaper or any group of newspapers. We are simply 
investigating communism wherever we find it .. .”” (Tr. 87). 
Senator Hennings, on the other hand, said, ‘‘the committee 
is interested in the extent and nature of so-called Com- 


Judiciary Committee to the Internal Security Subcommittee (Tr. 184-185; 
192-194). 

Every requirement of fair notice is violated by holding a citizen in 
contempt of a governmental body whose jurisdiction and power appear 
in no public place and are revealed to him for the first time only at his 
criminal trial for contempt of its authority. 
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‘munist infiltration, if such ‘exists, into any news-dispensing 
agency”? (Tr. 86). And to add to the confusion, when 
appellant refused on jurisdictional grounds to answer the 
question as to his membership in the Communist Party, the 
Chairman said (Tr. 119), ‘‘I overrule the objection. The 
question sought information as to whether you are a mem- 
ber of the conspiracy to destroy the Government of the 
United States. It is a proper subject for inquiry . . ae? 
(emphasis added). 

The Committee’s own confusion as to the ‘‘question under 
inquiry’? was further revealed by the statements of its 
counsel at the trial. Committee counsel Sourwine testified 
that there were three different questions under inquiry at 
the time of appellant’s appearance (Tr. 195-196).° 

Thus, neither the Committee’s authorizing resolution 
nor the statements of its members and counsel provided 
sufficient basis for appellant to determine the “<question un- 


3“Q.. . . I ask you, what was the question under inquiry when the 
defendant testified ? 

A. Well, there are two ways to answer that. Broadly, the question 
under inquiry was the scope and extent and activities of the communist 
conspiracy against the United States, more specifically, as it applied to 

4 'd on the particular day he testified, and with 
regard to his testimony, still more specifically within that broader area, 
and we endeavored to get information about communist activity in the 
New York Times or in connection with employees of the New York Times 
or by such employees. 

Q. So there are three gradations. 

‘A. You can make as many gradations as you want. I am attempting 
to answer your question. 

The committee, every time it sits, Mr. Raubh, sits with its full authority. 
That authority is fixed by the Senate of the United States, and neither 
the full committee nor the subcommittee can change it. I am trying to 
be responsive to your question. 

When the committee was questioning this particular witness, within 
the area of its much broader investigation, it was concerned with the 
particular area of that broader investigation which concerned communist 
activity among newspaper people, communist activity on the New York 
‘Times and communist activity in an effort to infiltrate the Typographical 
Union in New York.” 
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der inquiry.’’ But the final and. most conclusive answer 
to any contention that the ‘‘question under inquiry’’ was 
more precisely determinable by Shelton than by Watkins 
is found in the events at the trial itself. 


C.‘‘ Question under inquiry’’ at trial 


Prior to trial appellant moved to dismiss the indict- 
ment on the ground, among others, that it failed to state 
the ‘‘question under inquiry’’ before the Committee at 
the time of appellant’s appearance (J.A. 9). After oral 
argument Judge Holtzoff denied that motion, but granted 
appellant’s oral request for a bill of particulars on that 
point (J.A. 5). Thereupon, in response to that bill, the 
Government announced that it would prove the question 
under inquiry at the time of appellant’s appearance had 
been the entire Part 3 of Senate Resolution 366 and no 
more limited question (J.A. 3-6).® 

The Government is bound, by its response to the bill of 
particulars, to the full scope of the authorizing language 
appearing in Part 3 of Senate Resolution 366 as the 


“The Court. Defense counsel's point there is that you do not state 
what the inquiry was about. 

Mr. Hitz. That is right. 

The Court, What do you say about that? 

Mr. Hitz. That is a matter of fact that will come out at the trial and 
the proof. He is not entitled to have it in advance because the authority 
that this snbeommittee was acting under is found in the resolution which 
I have already referred to, and there is no particularly defined inquiry less 
than the full authority to which this committee was restricted at this par- 
ticular hearing.” (J-A.3). 


“Mr. Hitz ... As to the second asking, the Government contends, and 
this resolttion. We do not fecl, and it is mot the casc, that there was 
any smaller, more limited inquiry being conducted. 

This committee was conducting the inquiry for the purposes contained 
im the resolution and no lesser purpose . . .” (J-A.6) (emphasis added). 
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‘¢question under inquiry’? and what the Supreme Court 
said in Watkins about the insufficiency of such general lan- 
guage as a ‘‘question under inquiry’’ is conclusive. Such 
general terms are insufficient as an authorizing resolution 
and even more clearly insufficient to constitute a defined 
‘question under inquiry’? which meets the Fifth Amend- 
ment’s requirements. As the Court said in Watkins of 
the possibility that the general language of the authoriz- 
ing resolution could suffice as the ‘‘question under 
inquiry’’ (at 209): 


“<The Government does not contend that the authoriz- 
ing resolution of the Un-American Activities Commit- 
tee could serve such a purpose. Its confusing breadth 
is amply illustrated by the innumerable and diverse 
questions into which the Committee has inquired under 
this charter since 1938. If the ‘question under in- 
quiry’ were stated with such sweeping and uncertain 
scope, we doubt that it would withstand an attack 
on the ground of vagueness’’ (emphasis added). 


Finally, contrary to the Government’s view as stated 
in its answer to the bill of particulars, the Judge in his 
opinion said ‘‘The Court finds that the hearing in ques- 
tion dealt with the existence and extent of subversive in- 
filtration in the news media’’ (J.A. 19-20) and that ‘‘the 
Subcommittee was then engaged in attempting to ascer- 
tain the extent and nature of Communist infiltration into 
news dispensing agencies’? (J.A. 19).” In this Court, again 


7 All apart from Fifth Amendment considerations of fair notice to the 
witness at the time of the hearing, appellant’s conviction cannot stand 
where, as here, the Judge found the “question under inquiry” to be other 
than the “question under inquiry” to which the Government bound itself 
by its answer to the bill of particulars. See United States v. Neff, 212 F. 
2d 297, 309-310. The Judge could not properly find as proven a “question 
under inquiry” which the Government was estopped from proving. 
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diametrically opposed to its bill of particulars wherein 
the Government had undertaken to prove that there. was 
no limited inquiry of any kind before the Committee, the 
Government based its argument upon a narrow inquiry into 
‘infiltration into news dispensing agencies.’? Answer to 
appellant’s Motion for Summary Reversal at p. 13. 


Certainly these belated attempts to salvage from the 
welter of disagreement and confusion over the question 
under inquiry a sufficiently narrow question under inquiry 
to sustain appellant’s conviction cannot succeed in the 
face of the Government’s bill of particulars and the 
Watkins requirement of timely particularization of the 
question under inquiry. Retroactive rationalization in 
the Judge’s opinion and in the Government’s brief here is 
of no avail in view of the fact that appellant was denied 
fair opportunity at the time of his appearance before the 
Committee to determine whether the Committee’s ques- 


tions were pertinent to an identifiable question under 
inquiry.* Under these circumstances the Supreme Court’s 


8 Indeed, that denial of fair opportunity was fully conceded by the 
Committee Chairman at the hearings themselves. Prior to appellant’s 
public appearance, he appeared in closed session before a Subcommittee 
of which Senator Hennings was the Chairman where he was asked prac- 
tically the same set of questions asked him in the subsequent open hear- 
ing. Among the questions asked him there was the following: “Do you 
know your present counsel to be a Communist?!” When appellant’s counsel 
took personal offense at the question, the following colloquy ensued (Tr. 
64-65) : 

“Mr. Fraenkel. The witness has stated he does not consider the 
question pertinent, nor do I. I would advise him, as his lawyer, that 
he is not obliged to answer such a question. Z 

Senator Hennings. Then you are advising him not to answer on 
the ground that the question is lacking in relevancy or pertinence? 

Mr. Fraenkel. This is right. 

Senator Hennings. The Chair might observe, sir, that it would seem 
to me rather difficult for you to determine as counsel or for this wit- 
ness to determine what is relevant or what is pertinent to the subject 
matter of the entire inquiry” (emphasis added). 
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holding in Watkins is precisely applicable, for there the 
Court held on the identical issue of the witness’s inability 
to make a timely determination of his rights: 


“‘Certainly, if the point is that obscure after trial 
and appeal, it was not adequately revealed to petitioner 
when he had to decide at his peril whether or not to 
answer.’’ 


D. ‘‘Question under inquiry’’ defective under the Baren- 
blatt test 


Appellant’s case also falls squarely within the stand- 
ard laid down by this Court in its recent decision in Baren- 
blatt v. United States, where this Court said: 


‘‘Applying the Watkins ruling to this case, it will 
be seen that there is decisive distinction between the 
two. In the present case the subject of the investiga- 


tion was stated to be Communist Party activities 
within the field of education. There was no attempt 
made to proceed with the hearing under a mere re- 
hash of the resolution creating the Committee’’ (em- 
phasis added). 


If this Court views the distinction between Barenblatt 
and Watkins, as far as the ‘‘question under inquiry”’ is 
concerned, to be whether the committee attempted to pro- 
ceed ‘‘under a mere re-hash of the resolution creating 
the Committee’’, then appellant’s conviction is necessarily 
erroneous. The Assistant United States Attorney stated 
in open court on appellant’s bill of particulars that ‘‘there 
is no particularly defined inquiry less than the full au- 
thority to which this committee was restricted at this par- 
ticular hearing’ (J.A. 3); that ‘‘this committee was con- 
ducting the inquiry for the purposes contained in the reso- 
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lution and no lesser purpose’’ and ‘‘it is not the case, that 
there was any smaller, more limited inquiry being con- 
ducted’’ (J.A. 6). Indeed, the Assistant United States 
Attorney expressly stated (J.A. 4), ‘“‘For the defendant 
to know what particular inquiry may have been uppermost 
in the minds of the committee, without restricting its gen- 
eral authority, would be of no help because the pertinency 
of the question asked would be as broad as the authority 
which the committee had, and that is stated in the resolu- 
tion itself ...’? (emphasis added). 

The Committee did not even attempt a ‘‘re-hash’’ of the 
resolution, but proceeded on a question under inquiry ex- 
actly as broad as, and totally indistinguishable from, the 
third section of the authorizing resolution. If, as this 
Court held in Barenbdlatt, Watkins’ conviction was reversed 
because the Committee proceeded under a ‘‘mere re-hash’”’ 
of its resolution, then appellant’s case follows a fortiori, 
for the Government has irrevocably conceded by its pre- 
trial bill of particulars that the Committee proceeded in 
appellant’s case on ‘‘no smaller, more limited inquiry’’ than 
the authorizing resolution; for ‘‘the purpose contained in 
the resolution and no lesser purpose’’ and that ‘‘there is 
no particularly defined inquiry less than the full authority 
to which this committee was restricted at this particular 
hearing.”’ 


In sum, it is clear that at no stage of the proceeding 
in appellant’s case was there agreement of any kind as 
to the ‘‘question under inquiry.’’ Successively different 
definitions of the question were given by Senator Eastland 
and by Senator Hennings at the hearings; by Senator 
Eastland in response to appellant’s objections; by the 
Assistant United States Attorney in response to a formal 
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bill of particulars; by Government witness Sourwine at 
the trial; by the Judge in his opinion, and by the Gov- 
ernment in this Court. Under these circumstances appel- 
lant could far less than Watkins determine before answer- 
ing what in fact was the question under inquiry and his 
conviction must therefore be reversed. 


I 


Appellant Was Questioned Arbitrarily, Unreasonably and 
Capriciously in Viclation of His Rights Under the Fourth 
and Fifth Amendments, Since the Committee Had No 
Reason to Believe That He Had Ever Been Affiliated With 
or Had Any Information About Communists or Com- 
munism. 


The first subpoena served upon appellant, commanding 
him to appear before the Internal Security Subcommittee, 
was not addressed to him, but to Willard Shelton, a well- 
known newspaperman (Defense Exhibit No. 1). A Com- 
mittee aide attempted to serve that subpoena at the New 
York Times, but was told that Willard Shelton did not 
work there; when informed by the Times that a number 
of other Sheltons did work at the Times, the Committee 
aide served the Willard Shelton subpoena upon the ap- 
pellant, Robert Shelton (Tr. 143-145). This was done by 
adding the written words ‘‘or Robert Shelton’’ to the 
name of Willard Shelton on the subpoena and serving it 
upon the appellant (Tr. 168-172).° 


® At the trial the Government’s witness, Committee counsel Sourwine, 
could not explain how the subpoena originally served upon appellant had 
been made out to another newspaperman. Admitting that the subpoenas 
had been made out under his supervision prior to their approval by the 
Chairman, he could only venture the guess that the name Willard had 
inadvertently been put on the subpoena by some employee of the Com- 
mittee (Tr. 139). While at the trial Sourwine asserted his belief that 
appellant was the Shelton the Committee had sought to have testify before 
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At the December 1955 executive session at which appel- 
lant was first questioned, he inquired why he was called, 
and was told that the Committee was ‘‘clearing up a ques- 
tion of identity’? (Tr. 50-51). When called for a second 
time in the January open hearings, appellant made the 
preliminary objection, to which there was no answer, that 
“T fail to see why I am involved in this hearing’”’ (Tr. 
105) and stated further (Tr. 114-115): 


“‘T am involved in these hearings as a victim of 
accident. The subpena first served to me was origi- 
nally made out in the name of a person who does not 
work on my paper. A committee aide, when told that 
there was no such person on the Times, insisted on 
knowing if there was anyone with a similar name em- 
ployed there. There were a few, but the only one 
that interested your man was the sole similar name 
in the news department—mine. At the executive hear- 


ings the committee counsel tried without success to 
link me with a certain New York newspaper. He was 
unable to establish any connection because I never 
worked for the paper under discussion. Yet I have 
been called back here today.’’ 


At the commencement of the trial, appellant’s counsel 
stated that the issue of probable cause to question appel- 
lant would be a major issue at the trial (Tr. 25-27, 37). 
In his reply, the Assistant United States Attorney stated 
that although in his view the Committee could call ‘‘a 
man off the street’? and ask him questions such as those 


it, he also stated both at the hearing and at trial that, but for appellant’s 
refusal to answer certain questions, he would have concluded that appellant 
was not in fact the Shelton the Committee sought to have appear before 
it (Tr. 58-59, 155-157). 
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addressed to the appellant,’® the Government would prove 
that the Committee did in fact have cause to believe that 
the appellant had information useful to it (Tr. 34-39). 
Thereafter, at the trial, Committee Counsel Sourwine testi- 
fied that the Committee called appellant because it had 
information that ‘‘a Shelton’’ on the New York Times had 
information about a Communist group on the Times (Tr. 
131-132) and that the source of this information about ‘‘a 
Shelton’”’ on the Times was an anonymous letter in the 
possession of the Committee (Tr. 132-133). 

In order to prove that the Committee had never had 
any information that appellant was a Communist or 
knowledgeable about Communism, and that it therefore 
called him arbitrarily and without probable cause, appel- 
lant had served a pre-trial subpoena upon the Committee, 
calling for the production of all information about him in 
the possession of the Committee (see Tr. 5-28). The Court 
quashed this subpoena (Tr. 28). Subsequently appellant 
moved repeatedly at the trial for the production of the 
anonymous letter described by witness Sourwine on the 
ground, among others, that the Government could not base 
its showing-of probable cause to call and question appellant 
on the contents of a document withheld from the defense 
at the trial (Tr. 134, 162-163, 244, 263, 277). 

The Trial Judge was put in a difficult position by appel- 
lant’s motions. for production, because the Government 


10 The Assistant United States Attorney said (Tr. 32): 

“, . . I believe the resolution is sufficiently broad and the purpose 
of the resolution is sufficiently important ... that any question that 
is pertinent to that subject could be asked of anyone at all, even the 
most innocent person, as it developed or as it started, and could be 
asked of anybody whose identity was even unknown to the committee. 
I may say, to use the language of Mr. Rauh, that a man off the street 
could be called off the street and'asked, ‘Are you one of the persons 
that we have’a duty to protect this country from? and if the person 
was, he should either answer or make a refusal to answer based upon 
some legal justification” (emphasis added). 
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stated that it would not produce the anonymous document 
(Tr. 163, 312), and yet the Court was aware that it could 
not permit the Government to rely on a document with- 
held from the defense (see Tr. 16-21). The Court sought 
to avoid the necessity of ordering production by holding 
in a preliminary ruling that probable cause to call appel- 
lant to the January open hearing was provided not by the 
anonymous letter, but by appellant’s refusal in the De- 
cember closed session to answer certain of the Committee’s 
questions (Tr. 264-267). Thereupon appellant submitted a 
‘“‘Memorandum Concerning Probable Cause’’ to the Court 
pointing out that the decisions of the Supreme Court pre- 
vent the fruits of an illegal search or seizure from being 
relied upon as probable cause for a subsequent search 
or seizure (Nardone v. United States, 308 U.S. 338; Silver- 
thorne Lumber Co. v. United States, 251 U.S. 385) and that 
if there had been no probable cause to call and question 
appellant at the December closed session, his refusal there 
to answer certain questions could not provide probable 
cause for questioning him again in the January open 
session. 

The Trial Judge was persuaded by this argument, for 
in rendering his judgment he avoided relying upon either 
the anonymous document withheld at trial or upon appel- 
lant’s refusal to answer certain questions at the Decem- 
ber closed session.”? Instead of finding probable cause to 


11 In view of the Trial Judge’s refusal to rely on the undisclosed docu- 
ment as support for any finding of probable cause for the calling and 
questioning of appellant, no burden is placed upon appellant to show that 
the Government could not have relied on a document withheld at the trial. 
Pertinent authorities which would have prohibited any such reliance are 
reviewed in a Note, “Right of Criminal Defendant Under the Sixth 
Amendment to Confront Secret Informers Whose Statements Are Used 
to Establish Probable Cause,” 31 Notre Dame Lawyer 473; these authori- 
ties illustrate that even the informant’s privilege would have had to give 
way in the face of the Sixth Amendment right to be confronted with evi- 
dence establishing probable cause. 
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have existed, the Court held that probable cause for the 
exercise of a Congressional Committee’s power to compel 
disclosures is not an issue cognizable by the courts in a 
subsequent contempt prosecution (J.A. 17-18). Said the 
Court: 


“There is a complete want of precedent for the pro- 
position defendant urges, which in simplest terms 
would limit the powers of a duly authorized committee 
of the Congress, in conducting an inquiry for a legiti- 
mate legislative purpose, by permitting such committee, 
and hence Congress itself, to compel the attendance and 
testimony of only such witnesses as the Courts might 
judicially determine were ‘reasonably expected to be 
in possession of pertinent information.’ ”’ (J.A. 18). 


The Trial Judge thus unequivocally held that the defend- 
ant in a Congressional contempt case cannot interpose, 
under the Fourth and Fifth Amendments, the objection that 


12 The Trial Judge weakly suggested in his opinion that probable cause 
for questioning appellant might be provided by the Subcommittee’s in- 
formation of “Communist infiltration into . . . elements of the New York 
newspapers, including the one by which defendant was employed” (J.A. 
18). The patent defect in this retroactive rationalization, of course, is 
that information about the presence of Communists on the Times was not 
the ground for the Committee’s summoning of appellant, as indicated by 
the following colloquy at the trial between counsel for appellant and Gov- 
ernment witness Sourwine: 

“Q. I will repeat the question. Did the committee call the past 
and present New York Times employees before it in these executive 
and open sessions because it believed there was a high pereentage of 
ex-communists on the Times? 

“A. No. The committee called these people before it because it 
had information that the persons whom it called were in a position to 
give the committee information about the matters it was investigating” 
(Tr. 223) (emphasis added). 

Apart from the fact, therefore, that it is unthinkable that any one of 
over 4,000 employees of the Times could be called and questioned merely 
because some members of the Times were allegedly present or past Com- 
munists, the simple answer is that the Committee denied that it ever 
undertook such a survey of Times employees, 


26° 


he was called and questioned arbitrarily, unreasonably and 
capriciously, without any cause or reason to believe that he 
had relevant information to give the Committee. The an- 
swer to this holding is found in the decisions of the Supreme 
Court. In Watkins the Court declared (at 188): 


‘“‘The Bill of Rights is applicable to investigations as to 
all forms of governmental action. Witnesses cannot be 
compelled to give evidence against themselves. They 
cannot be subjected to unreasonable search and 
seizure.’’ * 


Similarly, in Sinclair v. United States, 279 US. 263, 291- 
294," in the course of a thorough analysis of the Congres- 
sional investigatory power, the Supreme Court reviewed its 
interdictions of ‘‘fishing-expedition’’ abuse of the subpoena 
power and declared: 


‘While the power of inquiry is an essential and ap- 


propriate auxiliary to the legislative function, it must 
be exerted with due regard for the rights of witnesses 
... It has always been recognized in this country, and 
it is well to remember, that few if any of the rights of 
the people guarded by fundamental law are of greater 
importance to their happiness and safety than the right 
to be exempt from all unauthorized, arbitrary or un- 
reasonable inquiries and disclosures . . .’’ (emphasis 
added). 


13 Arbitrary and unreasonable questioning of the citizen by a Con- 
gressional committee is treated here as violative of Fourth and Fifth 
Amendment guarantees. It is, of course, equally true that such question- 
ing violates First Amendment rights and that arbitrary “fishing expedi- 
tions” by Congressional committees can neither be held to be within their 
authorizing resolutions nor to be pertinent to any “question under in- 
quiry” within the meaning of 2 U.S.C. § 192. 

14 As early as In re Chapman, 166 U.S. 661, 668-669, the applicability 
of the Fourth Amendment to the Congressional investigatory power was 
argued before and apparently aceepted by the Supreme Court. 
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In United States v. Orman, 207 F. 2d 148, 154-155, speak- 
ing of Congressional committee investigative powers, the 
Court said: 


“This does not mean that a congressional committee 
possesses the power to examine private citizens indis- 
criminately in the mere hope of stumbling upon valuable 
information and to cite them for contempt if they refuse 
to answer ... the United States in a contempt proceed- 
ing must prove .. . the relation of the questions, the 
documents and the particular witness to the inves- 
tigation’’ (emphasis added). 


The Trial Judge’s holding that appellant can be convicted 
for refusing to comply with governmental demands regard- 
less of the fact that those demands are made arbitrarily, 
capriciously and unreasonably is plainly erroneous. Ever 
since the decision in 1886 in Boyd v. United States, 116 U.S. 
616, the probable cause guarantee of the Fourth Amend- 
ment has been applicable to the subpoena power. Historic 
decisions of the Supreme Court have struck down arbitrary 
governmental demands for production of evidence in the 
nature of ‘‘fishing expeditions’. See, e.g. Federal Trade 
Commission v. American Tobacco Co., 264 U.S. 298; Harri- 
man v. Interstate Commerce Commission, 211 U.S. 407; Hale 
v. Henkel, 201 U.S. 43; Silverthorne Lumber Co. v. United 
States, 251 U.S. 385; Interstate Commerce Commission v. 
Brimson, 154 U.S. 447, 478. Perhaps the most eloquent 
summary of the scope of the Fourth Amendment’s pro- 
tection against all manner of unjustified intrusions upon the 
privacy of the individual appears in the classic dissenting 
opinion of Mr. Justice Brandeis in Olmstead v. United 
States, 277 U.S. 438, 478: 


“<The makers of our Constitution undertook to secure 
conditions favorable to the pursuit of happiness. They 
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recognized the significance of man’s spiritual nature, 
of his feelings and of his intellect. They knew that 
only a part of the pain, pleasure and satisfactions of 
life are to be found in material things. They sought to 
protect Americans in their beliefs, their thoughts, their 
emotions and their sensations. They conferred, as 
against the government, the right to be let alone—the 
most comprehensive of rights and the right most 
valued by civilized men. To protect that right, every 
unjustifiable intrusion by the government upon the 
privacy of the individual, whatever the means em- 
ployed, must be deemed a violation of the Fourth 
Amendment. And the use, as evidence in a criminal 
proceeding, of facts ascertained by such intrusion must 
be deemed a violation of the Fifth’’ (emphasis added). 


The Fourth Amendment’s time-honored requirement of 
probable cause for the exercise of the subpoena power and 


the Fifth Amendment’s guarantee against arbitrary and 
unreasonable governmental conduct cannot be put aside 
with a stroke of the hand. If there was ever any doubt that 
the constitutional freedoms from unreasonable search and 
seizure and arbitrary inquiry apply in contempt of Con- 
gress cases, the Supreme Court’s decision in Watkins has 
explicitly laid such doubt to rest. 


° * ° ° oT 


The conviction of appellant must stand or fall on the 
Trial Judge’s holding that a Congressional witness charged 
with contempt cannot interpose the defense that he was 
called and questioned arbitrarily, capriciously, unreason- 
ably and without probable cause. If that holding is erron- 
eous, as it clearly is, the record is utterly void of any proof 
of probable cause, for probable cause cannot be rested on 
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the contents of an anonymous letter withheld from the 
defense at the trial and disregarded by the Judge in con- 
victing the appellant. Appellant’s conviction must thus be 
reversed for he was fully justified in his refusal to comply 
with the Committee’s arbitrary demands for disclosure, 
demands made without demonstrable grounds for believing 
that appellant had pertinent information on the subjects 
of the Committee’s inquiries. 


It 


The Compelled Disclosures Sought by the Committee 
Abridge Rights Protected by the First Amendment 


Since the decision in the Watkins case it is clear that 
First Amendment protections apply to compelled testi- 
monial disclosures before Congressional committees and 
that it is the duty of the courts in a contempt prosecution 
to weigh against any possible need for disclosure the degree 


of resulting infringement upon First Amendment rights. 
As to the application of the First Amendment the Court 
said (at 197): 


“Clearly, an investigation is subject to the command 
that the Congress shall make no law abridging freedom 
of speech or press or assembly. While it is true that 
there is no statute to be reviewed, and that an investi- 
gation is not a law, nevertheless an investigation is part 
of law-making. It is justified solely as an adjunct to 
the legislative process. The First Amendment may be 
invoked against infringement of the protected freedoms 
by law or by law-making.”’ 


And, as to the ‘“‘accommodation of the congressional need 
for particular information with the individual and personal 
interest in privacy,’’ the Court explained (at 198): 
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“Tt is manifest that despite the adverse effects which 
follow upon compelled disclosure of private matters, 
not all such inquiries are barred. Kilbourn v. Thompson 
teaches that such an investigation into individual af- 
fairs is invalid if unrelated to any legislative purpose. 
That is beyond the powers conferred upon the Congress 
in the Constitution. United States v. Rumely makes it 
plain that the mere semblance of legislative purpose 
would not justify an inquiry in the face of the Bill of 
Rights. The critical element is the existence of, and 
the weight to be ascribed to, the interest of the Congress 
in demanding disclosures from an unwilling witness. 
We cannot simply assume, however, that every con- 
gressional investigation is justified by a public need 
that overbalances any private rights affected. To do so 
would be to abdicate the responsibility placed by the 
Constitution upon the judiciary to insure that the Con- 
gress does not unjustifiably encroach upon an indi- 
vidual’s right to privacy nor abridge his liberty of 
speech, press, religion or assembly.’’ 


Freedom of political expression and association is clearly 
infringed by the questioning of appellant. Of such question- 
ing the Court said in Watkins: ‘‘The mere summoning of a 
witness and compelling him to testify, against his will, about 
his beliefs, expressions or associations is a measure of gov- 
ernmental interference. And when those forced revelations 
concern matters that are unorthodox, unpopular, or even 
hateful to the general public, the reaction in the life of the 
witness may be disastrous.’’ * 


15 The infringement is all the more patent in this case where the Trial 
Judge found appellant guilty on the premise (see supra, Point II) suz- 
gested by the Assistant United States Attorney in open court that he 
could try appellant on the theory that a Congressional committee could 
ask anyone, “Are you a member of the Communist Party?”, including 
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Nor can the infringement on First Amendment rights be 
taken out of the context of the entire questioning to which 
appellant was subjected. When appellant read a respectful 
statement explaining why he thought he was within his 
rights in refusing to answer the questions addressed to him, 
the Committee subjected him to needless humiliation and 
embarrassment. It asked him if he knew his counsel, a 
distinguished non-Communist civil libertarian, to be a Com- 
munist (Tr. 64-65). It demanded to know who had helped 
him in writing the statement he made to the Committee (Tr. 
70-73, 122) and it further demanded to know the content of 
private conversations he had with his employers at the New 
York Times (Tr. 125-128). 

The infringement on the First Amendment rights of ap- 
pellant and others called in these hearings is aggravated by 
the fact that these persons were employees of the press. 
Not only were freedom of political expression and associa- 
tion infringed, but freedom of the press was likewise put 
in jeopardy. The hearings at which appellant testified were 
an obvious attempt to intimidate certain segments of the 
free press of the country by singling out one of the greatest 
and most responsible newspapers in the United States 
(Tr. 207-244). : 

While it is a source of gratification that the New York 
Times retained in its employ appellant and others whom the 
Committee called, the loss in actual freedom of the press 
cannot be measured by the resistance of its most powerful 
representative. The content of the press is, of course, 
shaped by persons who write the news. The inevitable ef- 
feet of wholesale exposure of the names of any alleged 
ee  ——— 


“anyone at all, even the most innocent person” and that “a man off the 
street could be called off the street and asked ‘Are you one of the persons 
that we have a duty to protect this country from?” (Tr. 32). 
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Communist the Committee could find on the New York 
Times is to discourage the Times and other newspapers 
from hiring persons of unpopular, unorthodox or minority 
views and associations who may become the subjects of 
similar congressional scrutiny. The resulting elimination 
of persons from the press who hold or once held unorthodox, 
unpopular or minority views or associations is as effective 
a form of censorship as the deletion of the material they 
contribute to the press. 

The infringement on First Amendment freedoms in the 
instant case is manifest. And it is unnecessary to decide 
what species or degree of governmental need would justify 
such infringement, for clearly no justification other than 
the ‘‘retroactive rationalization’? which the Supreme Court 
eschewed in the Watkins case could be offered in the 
instant case. Throughout the hearings at which appellant 
testified, there is no suggestion of any legislative purpose 
or need for the systematic public exposure of present or 
former members of the press. No legislative purpose or 
need was offered as justification for the Committee’s in- 
trusions upon First Amendment freedoms;** no cogent 
reason can be advanced why this Court should sanction the 
unjustifiable debasement to which freedom of speech, press 
and assembly were subjected at the 1956 New York Times 
hearings of the Internal Security Subcommittee. 


16 Indeed, it is doubtful whether Congress could constitutionally pass 
legislation restricting the employability of persons as members of the press, 
no matter what may be their present or past affiliation. This may explain 
why no such legislation was ever suggested by anyone in the course of 
these lengthy hearings. What Congress cannot do directly by legislation, 
because of First Amendment’s restrictions, it cannot do by indirection 
through misuse of its subpoena power. 
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IV 


Part 3 of Senate Resolution 366 Is Too Vague to Support 
the Contempt Conviction in Appellant’s Case 


It is unclear whether this Court held in Barenblatt that, 
despite Watkins, a contempt conviction is not reversible 
merely because the authorizing resolution of the committee 
is unduly vague. Appellant therefore presents the issue of 
the vagueness of the authorizing resolution all apart from 
its bearing upon the issue, briefed above as Point I, of the 
failure of the Committee to define a limited ‘‘question under 
inquiry.’’ 


In Watkins, the Supreme Court dwelt at length upon the 
undue vagueness and undefined limits of the resolution 
authorizing the House Committee on Un-American Ac- 
tivities. The Court discussed at length the ‘‘manifold’’ 
consequences flowing from such vagueness, including (i) the 


inability of the reviewing court to make the kind of judg- 
ment made in United States v. Rumely, 345 U.S. 41, as to 
whether the questioning was authorized, (ii) the inability of 
the reviewing court to strike a balance between Congres- 
sional need for information and the rights of the citizen and 
(iii) the gulf that is created between the responsibility for 
the use of investigative power in the whole House and the 
exercise of that power by its committee, with the inevitable 
result that the committee cannot and does not limit its 
inquiry to statutory pertinency. 


These evils which the Supreme Court found in the vague- 
ness of the authorizing resolution and which prompted the 
Court to advise ‘‘a measure of added care on the part of the 
House and the Senate in authorizing the use of compulsory 
process’’ are equally applicable in appellant’s case. Just 
as the House Committee was unable to limit its activities to 
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statutory pertinency under a resolution which invited it to 
range where it would, so Part 3 of Senate Resolution 366, 
under which the Committee proceeded in appellant’s case, 
has led to similar abuse because responsibility in the Senate 
has been divorced from the exercise of that responsibility 
by this Committee. Members of the Subcommittee have 
claimed unlimited investigatory power into every aspect 
of private and public affairs under a charter establishing 
this body as the watchdog over the ‘‘internal security’’ of 
the United States. A reading of the entire hearings in the 
course of which appellant testified demonstrates clearly 
that, in the Committee’s view, any association, activity or 
expression offensive to the members of the Committee or 
tending to make them feel less secure may be investigated 
and exposed as a threat to the ‘‘internal security”’ of the 
nation (Government Exhibit No. 7). 


And the other evils to which the Supreme Court made 
extended reference in Watkins apply equally in the present 
case. Undoubtedly appellant’s freedom of privacy, associa- 
tion and expression were infringed by his compelled testi- 
mony. Whether such infringement may have been justified 
by legislative need of sufficient magnitude can no more be 
determined here than the Court could make that determina- 
tion in Watkins. As the Court there said: ‘‘An excessively 
broad charter ... places the courts in an untenable position 
if they are to strike a balance between the public need for 
a particular interrogation and the rights of citizens to 
carry on their affairs free from unnecessary governmental 
interference. It is impossible in such a situation to ascer- 
tain whether any legislative purpose justifies the disclosures 
sought and, if so, the importance of that information to the 
Congress in furtherance of its legislative function”’ 
(emphasis added). Finally, just as in Watkins, this Court 
cannot make the kind of determination made in United 
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States v. Rumely, 345.U.S. 41, as to whether the inquiry 
addressed to the appellant was authorized.” 

At the trial, appellant contended that the questions 
addressed to him were not pertinent to any question under 
inquiry before the Committee, that the Government had 
failed to prove that the inquiry was within any specific 
authorization from the United States Senate, and that it 
had failed to prove that the questioning of appellant had 
any valid legislative purpose (see J.A. 11-12, n. 4).. But 
just as in Watkins, it is ‘¢impossible’’, because of the vague- 
ness of the authorizing resolution, for this Court to deter- 
mine whether the Committee ‘‘has ranged beyond the area 
permitted to it by its parent assembly”? in order to decide 
whether appellant’s questioning was pertinent and author- 
ized and imbued with a valid legislative purpose sanctioned 
by the United States Senate. 


Vv 


Appellant’s Conviction Must Be Reversed Because the 
Indictment Was Insufficient to Charge the Offense 


Appellant seasonably moved to dismiss the indictment 
on the grounds, among others, that it failed to plead ‘‘the 
nature of the ‘question under inquiry’ to which the questions 
addressed to defendant are alleged to be relevant”’ or “<the 
grant of authority pursuant to which the ‘Subcommittee to 
Investigate the Administration of the Internal Sccurity 
Act and Other Internal Security Laws’ presumed to exercise 


17 Indeed, it appears (Tr. 386, 197-199) that the Committee itself had 
never authorized the inquiry in the sense that it ever met to determine its 
seope and subject. It seems to follow from United States v. Rumely, 345 
U.S. 41 and Sweezy v. New Hampshire, 354 U.S. 234, which hold that in- 
vestigations must be clearly authorized, that a contempt conviction cannot 
stand where the Committee itself has not met to authorize and define 
its inquiry. 
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the powers of a committee of Congress and the nature and 
scope of any such grant of authority’’ (J.A. 8-9). 

In Watkins the Supreme Court extended to compelled 
disclosures in the investigative process fair notice require- 
ments which have always been applied in judicial pro- 
ceedings. The Court held that under the Fifth Amend- 
ment the witness at the time of his appearance must be 
fully apprised of the precise “question under inquiry.’’ 
It would seem that if, because of the guarantees of the 
Fifth Amendment, this is the right of the witness at the 
time of his appearance, it is necessarily the right of the 
criminal defendant under the Sixth Amendment in a con- 
tempt case to be informed of as much in his indictment. 
It is urged that so much of this Court’s decision in Sacher 
v. United States as holds to the contrary be reconsidered and 
we respectfully reserve this issue on the record. 


VI 


Appellant Has Been Deprived of his Right to a Fair and 
Impartial Grand Jury 


By motion and affidavit almost exactly like the motion 
and affidavit in the Watkins case, appellant asked that the 
indictment be dismissed or that he be granted a preliminary 
hearing on the question of the fear and bias of the Govern- 
ment employee grand jurors in a case involving allegations 
of Communism or Communist associations (J.A. 8). This 
point was fully argued in the briefs in this Court in Watkins. 
However, this Court, sitting in bane, affirmed the Watkins 
conviction and apparently overruled sub silentio the argu- 
ments on the subject of the fear and bias of the grand jury. 
The Supreme Court’s decision in the Watkins case made 
it unnecessary for that Court to reach the grand jury 
question. 
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Appellant requests reconsideration of the grand jury 
question but, in any event, reserves his objection to the 
trial court’s denial of his motion to dismiss or grant a 
preliminary hearing on the issue of the fear and bias of 
the grand jury. 

vil 


Appellant Was Improperly Convicted and Sentenced Sepa- 
rately on Two Counts of Contempt, Both of Which Fell 
in the Generally Defined Area. Within Which He Had 
Stated He Would Not Testify. 


Appellant was convicted and sentenced separately on 
two separate counts of contempt (J.A. 22) based upon his 
refusal to answer two separate questions which, however, 
fell in the same generally defined area within which he had 
stated he would not testify. This was error under the rule 
announced by the United States Supreme Court in its de- 
cision on November 25, 1957 in Yates v. United States, 78 
S. Ct. 128, 133. 

Conclusion 


For the reasons set forth above, we urge that the judg- 
ment of the court below be reversed. 


Respectfully submitted, 


JosepH L. Ravx, Jz., 
Joun Smazp, 


Attorneys for Appellant, 
1631 K Street, N. W., 
Washington 6, D. C. 
Fesrvaky, 1958. 
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hearing did not violate his rights under the Fourth and Fifth 


TABLE OF CASES 


Associated Press v. Labor Board, 301 U. 8. 103 (1937) 29 
“Associated Press v. United States, 326 U. 8. 1 (1945) 29 

Barenblat v. United States, 100 U. 8. App. D. C. 13, 240 F. 2d 875 
(1957) 27 
Barenblatt v. United States, No. 13327, decided January 16, 1958 10, 
14, 21, 23, 24, 27, 35 

Barsky v. United States, 83 U. 8. App. D. C. 127, 167 F. 2d 241 (1948), 

cert, denied, 334 U. 8. 843 (1948), rehearing denied, 339 U. 8. 971 
17, 25, 28, 29, 30: 


rev'd, 349 U. 8. 219 (1955) 
Burroughs and Cannon v. United States, 290 U. 5. 534 (1934)_-. 
Debs v. United States, 249 U. 8. 211 (1919) - 2 
Dennis v. United States, 341 U. 8. 494 (1951)_------------------- -- 20, 29 
Eisler v. United States, 83 U.S. App. D. C. 315, 170 F. 2d 273 (1948), 

cert. dismissed, 338 U. 8. 883 (1949) 
Emspak v. United States, 91 U. 8. App. D. C. 378, 203 F. 2d 54 (1952), 

rev’d, 349 U. 8. 190 (1955) 


Iv 


Frankfeld v. United States, 198 F. 2d 679 (4th Cir. 1952), cert. denied, 


Gojack v. United States, No. 13464 
Lawson v. United States, 85 U. S. App. D. C. 167, 176 F. 2d 49 (1949), 
cert. denied, 339 U. S. 934 (1950), rehearing denied, 339 U. 8. 972 


cert. denied, 339 U. 8. 933 (1950) 
Morford v. United States, 85 U. S. App. D. C. 172, 176 F. 2d 54 (1949), 


rev'd on other grounds, 339 U. S. 258 (1950) 25, 29, 30 


Oklahoma Press Pub. Co. v. Walling, 327 U. S. 186 (1946) 

Price v. United States, No. 13,925. 

Quinn v. United States, 349 U. S. 155 (1955) 

Rumely v. United States, 197 F. 2d 166 (1952) 

Rumely v. United States, 90 U.S. App. D. C. 382, 197 F. 2d 166 (1952) _ 
Russell v. United States, No. 13528. 

Secher v. United States, No. 13302, decided January 31, 1958. 


Sacher v. United States, 99-U. S. App. D. C. 360, 240 F. 2d 46 (1957). 

Schaefer v. United States, 251 U. S. 466 (1920) 

Schenck v. United States, 249 U. S. 47 (1919) 

Sinclair v. United States, 279 U. S. 263 (1928) 

Singer v. United States, No. 13299, —— U.S. App. D. C. —, 247 F. 
2d 535 (1957), reversing Singer v. United States, 100 U. S. App. D. C. 
260, 244 F. 2d 349 (1957), which had affirmed United States v. Singer, 
139 F. Supp. 847 (D. C. D. C. 1956) 

Sweezy v. New Hampshire, 354 U. S. 234 (1957) 

Townsend v. United Slates, 68 U. S. App. D. C. 223, 95 F. 2d 352 


29 
3. 


(1938), cert. denied, 303 U. S. U. S. 664 (1938) 17, 25, 31 


United States v. Bryan, 339 U. S. 323 (1950) 

United States v. Creech, 21 F. Supp. 439 (D. C. D. C. 1937) 

United States v. Emspck, 91 U.S. App. D. C. 378, 203 F. 2d 54 (1952) _- 

United States v. Flynn, 216 F. 2d 354 (2d Cir. 1954), cert. denied, 348 
U. S. 909 (1955) 

United States v. Josephson, 165 F. 2d 82 (2d Cir., 1947), cert. denied, 
333 U. S. $38 (1948), rehearing denied, 333 U.S. 858, motion for leave 
to file second petition for rehearing denied, 335 U. S. 899. 

United States v. Kamin, 136 F. Supp. 791 (D. C. Mass. 1956) 

United States v. Orman, 207 F. 2d 148 (3d Cir. 1953) 

United States v. Paramount Pictures, 334 U. 8. 131 (1948)----. 

United States v. Peck, 154 F. Supp. 603 (1957) 

United States v. Rumely, 345 U. 8. 41 (1953) 

United States v. Sacher, 139 F. Supp. 855 (1956), affirmed, Sacher v. 
United States, 99 U. 8. App. D. C. 360, 240 F. 2d 46 (1957), and 
reaffirmed, Sacher v. United States, No. 13302, decided January 31, 


Vv 


Watkins v. United States, 98 U. 8. App. D. C. 190, 233 F. 2d 681, 
reversed, 354 U. 8. 178 (1957) 
Watkins v. United States, 354 U. 8. 178 (1957) , 
14, 16, 17, 19, 21, 22, 25, 26, 35 
Yates v. United States, 355 U. S. 66 (1957) 
Young v. United States, 94 U. 8. App. D. C. 54, 212 F. 2d 236 (1954), 
cert, denied, 347 U.S. 1013 (1954) 


OTHER REFERENCES 


Rev. Stat. § 104 (1875), as amended, 2 U.S. C. § 194 (1952) 
S. Res. 366, 81st Cong. Ist Sess. (1950) 2, 15, 18, 35 
8. Res. 58, 84th Cong. 2d Sess. (1955) 2 
Hearings Before the Subcommittee To Investigate the Administration 
of the Internal Security Act and other Internal Security Laws of the 
Committee on the Judiciary, United States Senate, 84th Cong. 
. 2d Sess., part 17, (1956) 
Legislative Reorganization Act of 1946, Secs. 133 (f), 134 (a) and (b), 


Standing Rules of the Senate, Rule XXV, 3 (a) and (b) 
Internal Security Act of 1950, P. L. 831, 8lst Cong. 64 Stat. 987, 50 
1, 2, 19, 20 
Communist Control Act of 1954, P. L. 647, 83d Congress, 50 U. 8. C. 
§ 841 et seg. 


United States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13737 


Rosert SHELTON, APPELLANT 
v. 
Unrrep States oF AMERICA, APPELLEE 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Pursuant to statute? the United States Senate adopted a 
resolution ? directing certification to the United States Attor- 
ney for presentation to the grand jury the fact of appellant's: 
contumacy in refusing to answer questions pertinent to an 
inquiry before the Subcommittee To Investigate the Admin- 


istration of the Internal Security Act and Other Internal Se- 
curity Laws of the Committee on the Judiciary (hereinafter 
referred to as the Subcommittee on Internal Security). An 
indictment in three counts was returned, charging that on 
January 6, 1956, in the District of Columbia, appellant refused 
to answer pertinent questions * in violation of Section 192, Title 
2, United States Code (J. A. 7). Having waived his right to 
trial by jury, appellant was found guilty by the District Court 
on Counts 1 and 2 (J. A. 21-22, R. 334-335). Count 3 was 


* Rev. Stat. § 104 (1875), as amended, 2 U. S. C. $194 (1952). 

2, Res. 258, 84th Cong., 2d Sess. (1956) ; Gov. Ex. 5, R 40. The exhibit 
also included the certification of the President of the Senate, incorporating 
the resolution by reference and also certifying the report of the Committee 
on the Judiciary recommending the resolution. S. Rep. 1934, 84th Cong. 
2d Sess. (1956), Gov. Ex. 6, BR. 44. 

* Appellant on January 6, 1956 refused to answer whether he was a mem- 
ber of the Communist Party, U. 8. A. (count 1) ; whether he ever had any 
conversation with Matilda Landsman (count 2); and as to what informa- 
tion he gave his employers (count 3) (J. A. 7-8). 

(1) 
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dismissed (J. A. 21-22, R. 334). Appellant was sentenced to 
serve six months and to pay'a fine of two hundred and fifty 
dollars‘or both Counts 1 and 2; the sentence on Count 2, inso- 
far as concerns imprisonment only, is to run concurrently with 
the sentence imposed on Count 1 (J. A. 22, R. 356). 

An exhaustive opinion was filed by the District Court (J. A. 
10-22). 

1. The subcommittee’s jurisdiction 


The Subcommittee traces its origin to a resolution,‘ adopted 
by the Senate in 1950, which, among other things, empowered 
and directed the Committee on the Judiciary, or any author- 
ized subcommittee, to make a complete and continuing study 
and investigation of— 

“(1) the administration, operation, and enforcement 
of the Internal Security Act of 1950; 

(2) the administration, operation, and enforcement 
of other laws relating to espionage, sabotage, and the 
protection of the internal security of the United States; 
and 

(3) the extent, nature and effects of subversive activi- 


ties in the United States * * * including but not limited 
to espionage, sabotage and infiltration by persons who 
are or may be under the domination of the foreign gov- 
ernment or organizations controlling the world commu- 
nist movement or any other movement seeking to over- 
throw the Government of the United States by force 
and violence.” 


In early 1955 the Senate by resolution continued the life of 
the Subcommittee on Internal Security for the Eighty-Fourth 
Congress and appropriated money for its purposes.’ On Feb- 
ruary 7, 1955, at a full meeting of the Committee on the Judi- 
ciary, certain members thereof were appointed to constitute 
the membership of the Subcommittee on Internal Security 
(Gov. Ex. 4, R. 39). 


“SS. Res. 366, 8lst Cong. 2d Sess. (1950) ; Gov. Ex. 1, R. 38. 

"8. Res. 58, 84th Cong., 1st Sess. (1955) ; Gov. Ex. 2, R. 38 The Com- 
mittee on the Judiciary had recommended this action on January 20, 195 
(Gov. Ex. 3, BR. 39). 


3 
2. The matter under inquiry 

In connection with its continuing investigation since 
1950 into Communist subversion and the operation of the in- 
ternal security laws, the Subcommittee, on June 28 and 29, 
1955, received the testimony of Mr. Winston Mansfield Bur- 
dett, a newspaperman and broadcaster, who had been drawn 
into the Communist Party in 1937, and who left it in the early 
1940’s. Mr. Burdett, in his testimony, disclosed to the Sub- 
committee the names of men and women whom he had known 
as members of the Communist Party. 

Following this testimony, the subcommittee subsequently 
convened hearings to explore matters stemming from the 
aforementioned testimony of Mr. Burdett. As observed, in 
part, by the chairman of the subcommittee in his opening 
statement * on January 4, 1956: 

«*# * * the subcommittee was in duty bound to pursue 
every lead which developed out of the Burdett testi- 
mony. In justice to those named it could not do other- 
wise than give these individuals an opportunity to affirm 
or deny allegations made. Some have explained fully 
and frankly the nature of their associations. Others 
have invoked the protection of the Fifth Amendment in 
refusing to answer in regard to their Communist affili- 
ations. 

“The subcommittee could not be unmindful of the 
fact that among the persons involved in this investiga- 
tion have been many who were or are members of the 
press, and that the international Communist conspiracy 
has as one of its primary aims the influencing of public 
‘opinion, thus carrying on its psychological warfare 

* Hearings Before the Subcommittee to Investigate the Administration 
of the Internal Security Act and Other Internal Security Lows of the Senate 
Committee on the Judiciary, 84th Cong., 2d Sess, part 17 (1956) ; Gov. Ex. 
7. Part 17 of the hearings covers, among other things, appellant's testi- 
mony on January 6, 1956, which was read into the trial record (R. 88-123). 
Appellant’s. prior testimony before the Subcommittee on December 7, 1955, 
is noted in 8. Rep. 1994, S4th Cong. 2d Sess. (1956) (Gov. Ex. 6), referred 


0 supra, fn. 2; such testimony was also read into the trial record (2. 
47-73). 
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against the United States and its institutions from in- 
side by methods of penetration. These facts did not 
in any .way decrease the importance of carrying for- 
ward the investigation with diligence, care and devotion 
to duty. The present hearings open up a subsequent 
chapter to the Burdett testimony of June 28 and 29, 
1955.” 


The chairman thereupon expressly concurred in the additional 
remarks of another subcommittee member to the effect that 
the inquiry was “not in any sense an attack upon the free press 
of the United States,” that the committee was “interested in 
the extent and nature of so-called Communist infiltration, if 
such exists, into any news-dispensing agency”, that the in- 
quiry was “not an attack upon any one newspaper, upon any 
group of newspapers as such, but an effort on the part of this 
committee to show such participation and such attempt as may 
be disclosed on the part of the Communist Party in the United 
States or elsewhere, indeed, to influence or to subvert the 
American press” (R. 86). The view was also expressed that it 
might be appropriate for the executives of some of the news- 


papers whose employees were under inquiry to be called to 
testify at a later date (R. 86-87). The chairman, expressly 
concurring in the statement of the subcommittee member, then 
reiterated (R. 87): 


“We are not singling out any newspaper or any group 
of newspapers. We are simply investigating com- 
munism wherever we find it, and I think that when this 
series of hearings is over that no one can say that any 
newspaper or any employees of any one newspaper has 
been singled out.” 
Mr. Julian G. Sourwine, Chief Counsel of the subcommittee, 
a member of the staff of the Committee on the Judiciary for ten 
years, testified with reference to some of the information the 
subcommittee possessed concerning the above matters at the 
time appellant testified (R. 44-47). 
Mr. Sourwine testified that the subcommittee had informa- 
tion that a man by the name of “Shelton,” then employed 
on the editorial or news side of the New York Times, at New 
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York, N. Y., was a member of the Communist group on the staff 
of that organization, that he was active in the affairs of such 
group, and that he was in a position to furnish the subcom- 
mittee with information respecting Communist activity 
(R. 44-45). The first name of the person identified as “Shel- 
ton” was not given. 

This information came to the committee by letter about 30 
to 90 days before appellant was subpoenaed (R. 132). While 
the letter was signed with a pseudonym, the identity of the 
writer was known to the then associate counsel of the subcom- 
mittee, Mr. Robert Morris (R. 133). (As to the nature of the 
contents of the letter, see, e. g., R. 272.) 

Mr. Sourwine testified that he did not personally know the 
informant and does not know whether the latter was interro- 
gated in connection with this matter or whether he was ever 
before the committee (R. 134-137). The informant, however, 
had written several letters on other matters to the subcom- 
mittee in the past. As explained by Mr. Sourwine (R. 137), 
the ‘informant was not interrogated by him prior to the is- 
suance of a subpoena— 


“Because we already had received enough information 
from him which checked out to indicate that his leads 
were good, and because Mr. Morris knew who he was and 
said that he was a reliable person who was attempting 
to assist the committee.” 


Mr. Sourwine further explained (R. 138) : 
“We had received other letters from this same individual. 
I knew by the appearance of the letter, the way it was 
typed and the pseudonym which was signed to it, that it 
came from this same individual who had given us leads 
before which proved out and concerning whom Judge 
Morris had stated that he knew him and that he was 8 
reliable person.” 

And, further (R. 138-139) : 
“The tone of the letter was quite similar. It was written 
the same as the other letters. I was convinced in my 
own mind that it was from the same individual.” 
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Although unaware of Shelton’ 's first name, the subcommittee 
erroneously and unintentionally caused a subpoena to be is- 
sued, addressed to “Willard Shelton”, at the New York Times, 
New York, N. Y., on November 23, 1955. The name origi- 
nally placed on the subpoena was a mistake and not the person 
actually sought by the subcommittee. Mr. Sourwine has con- 
cluded, after an investigation by himself, that someone in the 
typing section of the subcommittee staff confused the “Shelton” 
to be subpoenaed with one Willard Shelton, who is likewise 
@ newspaperman but who was not sought by the committee 
(R. 139). 

The subcommittee’s employee who went to New York City 
to serve the subpoena, along with other subpoenas, soon ascer- 
tained that there was no Willard Shelton employed by the 
New York Times. He was told that a Robert Shelton, the 
appellant, was an employee of that organization and that he 
was the only “Shelton” on the editorial or news side. The 
subcommittee’s employee was then instructed by the subcom- 
mittee to call upon appellant and to ask him to come down 
and testify before the committee (R. 45-46). A second sub- 
poena in corrected form was later served on appellant. 


Nonetheless, between the time that the first subpoena was 
issued and appellant’s appearance, the sg ca (R. 
153)— 


«“* * * made a thorough check of all the sources that _ 
were available to us to see what there might be on a 
Robert Shelton or what there might be on a Shelton who 
might be the Robert Shelton that we were talking 
[about]. And we accumulated those things from all 
the sources available to the committee and then 
attempted in the hearing to see if this was the same 
individual.” 

As part of the information available, the Committee had under 

the name, Shelton, three, four, or five leads which did not have 

a a first name. As explained by Mr. Sourwine (R. 152-153) : 
“We had here a man who was Robert Shelton, who was & 
newspaperman. It was of some importance to the 
Committee, while he was on the stand, to ascertain 
whether he was the same person as any of these indi- 
viduals. It is a procedure which we follow wherever it 
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is possible where time will permit: we have a witness 
who may be the same as a person not adequately identi- 
fied in our files. We ask a question or questions for the 
purpose of establishing that, because even if we learn 
that he is not, we have accomplished something in 
getting a little further with our investigation.” 

Appellant first appeared, together with counsel, at an execu- 
tive session of the subcommittee, held in New York City, on 
December 7, 1955. Appellant was initially questioned along 
certain lines and informed by Committee counsel that the pur- 
pose of the questions was that of identify, viz., to establish with 
more certainty whether the “Shelton” sought as a witness by 
the Committee was actually present. Appellant, acknowledg- 
ing that he understood, answered several questions as to his 
membership in the Newspaper Guild and employment prior to 
joining the staff of the New York Times (R. 50-51). 

Appellant, upon being queried as to his Communist Party 
membership, immediately responded that he had a statement 
which he desired to read to the subcommittee. The subcom- 
mittee allowed him to read such statement, which is set forth 
in the trial record (R. 52-56). In the statement, appellant 
objected to the subcommittee’s inquiry into Communism, the 
activities of the Communist Party, and his membership in 
such organization. The grounds asserted were a lack of juris- 
diction in the subcommittee and the First Amendment (R. 
58). No objection on pertinency grounds was included. The 
statement also contained quotations from certain other indi- 
viduals and a general expression of views by appellant. The 
witness was specifically directed by the Chairman to answer 
the question propounded (R. 59). Appellant, however, per- 
sisted in refusing to answer the question, as well as several 
others which he also was instructed to answer, on the same 
grounds (R. 58-73). He disclaimed any reliance on the Fifth 
Amendment (R. 60). 

Appellant, nonetheless, disclosed that he had prepared the 
statement read by him. In the course of such preparation he: 
received advice from his counsel (R. 63-64). And, appellant 
ultimately admitted that he had heard and read of the findings. 
of the Congress and the courts of the United States that the. 
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Communist conspiracy is a worldwide conspiracy and that the 
Communist Party is a part of such conspiracy (R. 61-63). 
Initially, he refused to answer the question (R. 61). 

In view of appellant’s answers and attitude, it was suggested 
that the subcommittee might find it desirable to question him 
at a future session (R. 58-59). As explained by Mr. Sourwine, 
appellant’s testimony initially indicated that the latter was not 
the same as any of the individuals concerning whom the sub- 
committee had leads. However, appellant’s prepared state- 
ments and subsequent testimony dispelled any doubts that the 
subcommittee had made a mistake by bringing the wrong man 
before it. Mr. Sourwine, in any event, never reached the 
conclusion that the information furnished by the informant 
was erroneous (R. 154-162). 

The subcommittee decided to recall appellant, and notified 
him through his counsel to appear at another session in Wash- 
ington, D. C., on January 6, 1956. At that time appellant, 
who was accompanied by the same counsel, refused to answer 
certain questions. Two of the questions refused of answer 
form the basis of his contempt conviction. 


3. Appellant's refusal to answer pertinent questions 


At the outset of the subcommittee session held on January 
6, 1956, appellant made several objections and indicated that 
he was aware of the opening statement of the Chairman on 
January 4, 1956 (R. 105-106). In response to the question 
upon which count 1 is predicated “(Are you, sir, a member of 
the Communist Party, U. S. A.?”), appellant read a lengthy 
statement in which he refused to answer the question on the 
basis of the First Amendment and an asserted lack of jurisdic- 
tion in the subcommittee (R. 111-119). Appellant, however, 
acknowledged that he was “not saying that I, as a newspaper- 
man, am immune from investigation” (R. 115). 

The objections of appellant were overruled by the Chair- 
man, who ordered the former to answer the question, stating 
(R. 119)— 


“The question sought information as to whether you are 
a member of the conspiracy to destroy the Government 
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of the United States. It is proper subject for inquiry, 
and I order you to answer the question.” 


The purpose of the particular question asked was thus revealed 
to appellant. However, he persisted in his refusal, even after 
the question was repeated and he was again ordered to answer 
it (R. 119). He disclaimed any claim of privilege under the 
Fifth Amendment (R. 119-120). 

Appellant also refused to answer questions as to whether he 
had ever been a Communist Party member, whether he be- 
lieved that membership in the Communist Party is merely a 
matter of political belief, and questions solely predicated on 
the statement which he read to the subcommittee (R. 120— 
122). Appellant claimed that he wrote the statement without 
assistance, although he conferred with his counsel on it (R. 
122). He then refused to answer a number of other ques- 
tions relating to the Communist Party (R. 122-127). 

With respect to the second count, appellant in his testimony 
initially denied “any knowledge respecting a Communist at- 
tempt to take over control of Typographical Union No. 6” and 
having “discussed with Matilda Landsman the question of any 
Communist activity in that union” (R. 123). As disclosed at 
the trial, Matilda Landsman at the time of appellant’s appear- 
ance had been known to the subcommittee as an employee of 
the New York Times, in the typographical department, who 
was a member of the Union noted above as well as the Com- 
munist Party. The subcommittee had further information 
that she had been involved in an effort on the part of the 
Communist Party to take over the Union in New York City. 
Miss Landsman had been employed at the Times at the same 
time as appellant (R. 68-69, 79). In her testimony before the 
subcommittee prior to appellant’s appearance, she was asked 
about her Communist and union activities but had declined 
to reveal them, apparently on Fifth Amendment grounds (R. 
79). 

Following the above noted denials of appellant, he was then 
asked the question upon which Count 2 is predicated (R. 123): 

“Now, for the purpose of testing the credibility of that 
answer, sir, I will ask you, did you ever have any con- 
versation with Matilda Landsman?” 
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Upon refusing to answer on the basis of the grounds set forth 
in his statement, the Chairman ordered him to answer the 
question on penalty of contempt of the Senate (R. 124). But 
appellant persisted in his refusal (R. 124). Thus, it is clear 
from the terms of the question that the Committee purpose in 
asking it was thereby disclosed to appellant. Furthermore, 
appellant, as seen with respect to the question forming the 
basis of count one, was aware of the Committee’s basic author- 
ity and the substance of the particular matters under inquiry 
at those hearings. His objections to those questions were, 
therefore, made with such information in mind. 

The hereinbefore noted opinion of the trial court, which dis- 
poses of these factual and other matters adversely to appellant, 
is commended to the Court’s attention (J. A. 10-22). 

It should be noted that at the time of trial, the Subcommittee 
had not yet completed its investigation and, hence, had not 
fully reported to the Senate (R. 245). 

On appeal, appellant initially filed a motion for summary 
reversal on the basis of the recent decision of the Supreme 
Court in Watkins v. United States, 354 U. S. 178 (1957), as 
well as the per curiam order of this Court in Singer v. United 
States, No. 13299.” As claimed by appellant in his motion 
(at p. 2), the sole issue presented in this case is whether on the 
basis of those two cases appellant was denied “a fair oppor- 
tunity to determine whether he was legally required to answer 
the Committee’s questions.” These contentions have been 
disposed of in our answer to the motion, filed prior to the recent 
decision of the Court in Barenblatt v. United States, noted 
previously. 

*—— U. S. App. D. C. —, 247 F. 24 535 (1957), reversing Singer v. 
United States, 100 U. 8. App. D. C. 280, 244 F. 2d 349 (1957), which had 
affirmed United States v. Singer, 139 F. Supp. S47 (D. C. D. C. 1956). No 
further consideration herein is given to the Singer case inasmuch as appel- 
lant has not relied upon it in his brief and since this Court appears to have 


overruled its judgment therein. Barenbdlatt v. United States, No. 13327, 
decided January 16, 1958, slip opinion, p. 15. 
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STATUTE AND RESOLUTION. INVOLVED 


Rev. Stat. § 102 (1875), as amended, 52 Stat. 942 (1938), 2 
U.S.C. § 192 (1952): 

“Every person who having been summoned as & wit- 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any jomt com- 
mittee established by a joint or concurrent resolution of 
the two Houses of Congress, wilfully makes default, or 
who, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months.” 


Senate Resolution 366, 81st Cong., 2d Sess. (1950) : 

“Whereas the Congress from time to time has enacted 
laws designed to protect the internal security of the 
United States from acts of espionage and sabotage and 
from infiltration by persons who seek to overthrow the 


Goyernment of the United States by force and violence; 
and 

Whereas those who seek to evade such laws or to vio- 
late them with impunity constantly seek to devise and 

_ do devise clever and evasive means and tactics for such 

purposes; and 

Whereas agents and dupes of the world Communist 
conspiracy have been and are engaged in activities (in- 
cluding the origination and dissemination of propa- 
ganda) designed and intended to bring such protective 
laws into disrepute or disfavor and to hamper or prevent 
effective administration and enforcement thereof; and 

Whereas it is vital to the internal security of the 
United States that the Congress maintain a continuous 
surveillance over the problems presented by such activ- 
ity and threatened activity and over the administration 
and enforcement of such laws: Now, therefore, be it 

Resolved, That the Committee on the Judiciary, or 
any duly authorized subcommittee thereof, is author- 
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ized and directed to make a complete and continuing 
study and investigation of (1) the administration, op- 
eration and enforcement of the Internal Security Act 
of 1950; (2) the administration, operation, and enforce- 
ment of other laws relating to espionage, sabotage, and 
the protection of the internal security of the United 
States; and (3) the extent, nature, and effects of sub- 
versive activities in the United States, its Territories 
and possessions, including, but not limited to, espionage, 
sabotage, and infiltration by persons who are or may 
be under the domination of the foreign government or 
"organizations controlling the world Communist move- 
ment or any other movement seeking to overthrow the 
Government of the United States by force and violence. 

Sec. 2. The committee, or any duly authorized sub- 
committee thereof, is authorized to sit and act at such 
places and times during the sessions, recesses, and ad- 
journed periods of the Senate, to hold such hearings, to 
require by subpenas or otherwise the attendance. of 
such witnesses and the production of such books, papers, 
and documents, to administer such oaths, to take such 
testimony, to procure such printing and binding; and, 
within the amount appropriated therefor, to make such 
expenditures as it deems advisable. The cost of steno- 
graphic services to report hearings of the committee or 
subcommittee shall not-be in excess of 25 cents per 
hundred words. Subpenas shall be issued ‘by the chair- 
man of the committee or the subcommittee, and may be 
served by any person designated by such chairman. 

A majority of the members of the committee, or duly 
authorized subcommittee thereof, shall constitute a 
quorum for the transaction of business, except that a 
lesser number to be fixed by the committee, or by such 
subcommittee, shall constitute 2 quorum for the purpose 
of administering oaths and taking sworn testimony. 

Suc. 3. The committee, or duly authorized subcom- 
mittee, shall have power to employ and fix the com- 
pensation of such officers, experts, and employees as it 
deems neeessary in the performance of its duties, and 
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is authorized to, utilize, the services, information, facili- 
ties, and personnel of the various departments and 
agencies of the Government to the extent that such 
services, information, facilities, and personnel, in the 
opinion of the heads of such departments and agencies, 
can be furnished. without undue interference with the 
performance of the work and duties of such departments 
and agencies... 

Sec. 4. The expenses of the committee, which shall 
not exceed $10,000, shall be paid from the contingent 
fund of the Senate upon vouchers approved by the 
chairman of the committee on or before January 31, 
1951.” 

SUMMARY OF ARGUMENT 


I. 


Although the Subcommittee on Internal Security always 
operates under the broad but well-defined authority conferred 
by Senate Resolution 366, certain facets or aspects subordinate 
and related to the enabling resolution may be explored as re- 
quired to carry out the mandate of the Senate. At the time 
of appellant’s appearance, the subject matter under inquiry 
related to verification and possible augmentation of Subcom- 
mittee information respecting Communist activity in the New 
York City area (1) among newspaper people, (2) on the New 
York Times or by some of its employees, and (3) in an effort 
to infiltrate the Typographical Union in that city. The ques- 
tion under inquiry was not only authorized by all parts of Sen- 
nate Resolution 366, but was a subordinate aspect or facet 
of the broad inquiry permitted thereunder. 

Just as the Supreme Court, in Watkins v. United States, 354 
U.S. 178 (1957), declined to strike down the authorization for 
the creation of the House Un-American Activites Committee or 
to find that the Committee’s inquiry exceeded the bounds of 
the resolution there concerned, so the Subcommittee’s author- 
ization should be upheld and the inquiry found to be author- 
ized under Senate Resolution 366. This seems required here, 
particularly since appellant failed to establish that the Sub- 
committee’s inquiry actually exceeded the bounds of the latter 
resolution. 
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. Looking beyond the resolution, a¢ Watkins permits we find 
the oatne of the question tide inqpifry from the statements 
of the chairman afd other members of the Subcommittee as 
well as from the nature of the proceedings themselves. Appel- 
lant, moreover, indicated at the hearing that he was fully aware 
of the precise subject matter uiider inquiry at that time. In 
the circumstances, his belated claiin of “confusion” as to the 
question under inquiry simply has not been established. 

it 

Appellant’s objections were substaiitially similar to the ones 
reviewed in the decision in Barenblatt v. United States, No. 
13327, decided January 16, 1958, wherein this Court ruled that 
no objections on pertinency grounds had been asserted. Since 
appellant in the instant case failed, as did Barenblatt, to ob- 
ject on pertinency grounds, he was not entitled to a statement 
specifying the subject matter under inquiry and the manner in 
which the propounded questions were pertinent thereto. 
Nonetheless, appellant, as did Barenblatt, indicated at the 
hearing that he was fully aware of these matters. To this 
was added some explanation during the course of the hearing: 
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An assessment of appellant’s First Amendment rights against 
the right of Congress to inform itself for legislative purposes 
shows that his rights were not violated in the circumstances 
found in this case. Appellant’s failure to answer the questions 
concerned deprived the Subcommittee ‘of possible substantia- 
tion of information previously obtained and additional in- 
formation pertinent to the matters under inquiry as seemed 
likely to have been possessed by him. Furthermore, a con- 
gressional inquiry and the enactment of statutes pertaining to 
the press and other mass communications media, particuarly 
where Communist activities are concerned, do not necessarily 
violate the Constitution or abridge rights under the First 
Amendment. 
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IV : 


The Subcommittee was justified in calling and questioning 
appellant relative to the matters under inquiry. Appellant’s 
rights under the Fourth and Fifth Amendments, in the cir- 
cumstances, were not violated. 


Vv 


Appellant’s remaining contentions are amply answered in 
law and also on the record. Contrary to his assertions, the 
enabling resolution is not “too vague” to support appellant’s 
conviction, the indictment was sufficient in all respects, appel- 
lant was not deprived of his right to a fair and impartial grand 
jury, and there was no attempt to multiply the contempts 
in this case. 

ARGUMENT 
1. The subcommittee on internal security was clearly author- 
ized to conduct this investigation 
A. The resolution 


That the Senate has always recognized the power of its com- 
mittees to act through subcommittees and has frequently 
affirmed this power in its rules and resolutions seems beyond 
dispute. Indeed, Senate Resolution 366, the enabling resolu- 
tion concerned in the instant case, specifically authorizes and 
directs the Committee on the Judiciary, or any authorized sub- 
committee thereof, to make.a complete and continuing study 
and investigation ofthe. matters embraced within the 
resolution. 

As clearly reflected by the trial record, the Subcommittee 
has always operated under the full authority conferred upon it 
by the Senate in the enabling resolution, Senate Resolution 
366. Under the broad and well-defined authority conferred by 
the resolution, the Subcommittee’s overall inquiry since 1950 
has pertained to the scope, extent, and. activities of the Com- 
munist conspiracy against, the United States. When appellant 
appeared before the Subcommittee, certain subordinate 


* Legislative Reorganization Act of 1946, Secs. 133 (f), 184 (a), and (b), 
60 Stat. 881; Standing Rules of the Senate, Rule XXV, 3 (a) and (b). 
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“aspects” or facets of such overall inquiry were being explored, 
particularly as applicable to the New York City area. And 
with regard to appellant, the subject matter under inquiry 
related to verification and possible augmentation of Subcom- 
mittee information respecting Communist activities (1) among 
newspaper people, (2) on the New York Times or by some of its 
employees, and (3) in an effort to infiltrate the Typographical 
Union in New York. 

We submit that such situation emerges beyond reasonable 
doubt from a fair reading of the several statements of the Sub- 
committee chairman at the hearing and the testimony of its 
counsel at trial. And it is clearly in such context that the 
remarks of the prosecutor were made. The Subcommittee on 
all occasions sits pursuant to its full authority as fixed by the - 
Senate in the resolution. Neither the full Committee nor the 
Subcommittee can change such authority (R. 195-196). But, 
that does not mean (and appellant has not urged) that the 
Subcommittee is precluded from undertaking an inquiry into 
specific subject matters constituting subordinate “aspects” or 
facets of the overall inquiry permitted by the resolution. 

. Taken in context, the various statements and remarks on 

which appellant relies do not admit any “confusion” as to the 
overall authority and powers of the Subcommittee or the 
specific question under inquiry at the time of appellant’s 
appearance.” Such “confusion,” as discussed infra, clearly did 
not exist at the time of such appearance, for appellant indi- 
cated that he was fully cognizant of the overall inquiry and the 
matters then being specifically investigated. 

While the authority vested in the Subcommittee under the 
resolution may be broad in scope, such authorization is, none- 
theless, well-defined and not subject to the criticism directed 
to the House resolution concerned in the Watkins case. The 
Supreme Court in that case was dubious as to whether the 
pertinency of the “question under inquiry” there concerned, if 
sought to be derived solely from the enabling resolution, would 


* As found by the District Court, appellant’s contention that the Govern- 
ment failed to establish that any precise question within the authority of 
the subcommittee was under inquiry at the time in issue, was not estab- 
lished by the evidence adduced at trial (J. A. 19). 
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have sufficient clarity to insure “that a witness can understand 
the pertinency of the questions asked him” (354 U.S. at 209). 
The Court recognized that, whatever might be the case with 
respect to the broad limits of that resolution, there was identi- 
fiable therein a “core”, viz., “the need by Congress to be in- 
formed of efforts to overthrow the Government by force and 
violence so that adequate safeguards can be erected” (354 
U.S. at 204). The same “core” patently exists with respect to 
all parts of the Senate resolution concerned here. And, just 
as the Supreme Court, in Watkins, declined to strike down the 
authorization for the creation of the House Committee or to 
find that the Committee’s inquiry exceeded the bounds-of the 
resolution, so the Subcommittee’s authorization should be up- 
held and the inquiry found to be authorized under Senate Res- 
olution 366. This seems especially required, particularly since 
appellant failed to establish that the Subcommittee’s inquiry 
actually exceeded the bounds of the latter resolution. 

That a congressional investigation may be broad in scope, 80 
long as the authority of the committee is not exceeded, is im- 
plicit from the Watkins decision. And, as was stated by this 
Court in' Townsend v. United States, 68 U. S. App. D. C. 223, 
95 F. 2d 352, 361 (1938) : * 

“A legislative inquiry may be as broad, as seaching, 
and as exhaustive as is necessary to make effective the 
constitutional powers of Congress. McGrain v. Daugh- 
erty, 273, U.S. 135. A judicial inquiry relates to a case, 
and the evidence to be admissible must be measured by 
the narrow limits of the pleadings. A legislative in- | 
quiry anticipates all possible cases which may arise 
thereunder and the evidence admissible must be respon- 
sive to the scope of the inquiry, which generally is very 
broad.” 

See also United States v. Josephson, 165 F. 2d 82, 89-90 (2d 
Cir. 1947), cert. denied, 333 U. S. 838 (1948) ; Barsky v. United 
States, 83 U. S. App. D. C. 127, 167 F. 2d 241, 243-247 (1948), 
cert. denied, 334 U. S. 843 (1948), rehearing denied, 339 U.S. 
971 (1950); United States.v. Orman, 207 F. 2d 148, 153-154 


* Cert. denied, 303 U. S. 664 (1988). 
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(3d Cir. 1953). Further, as recently observed by the Supreme 
Court in its opinion in Quinn v. United States, 349 U.S. 155, 
160 (1955): : 

Without the power to investigate—including the au- 
thority to compel testimony, either through its own 
processes or through judicial trial—Congress could be 
seriously handicapped in its efforts to exercise its con- 
stitutional function wisely and effectively.” 

Nonetheless, the matters actually explored by the Subcom- 
mittee were not as broad as the resolution itself, but concerned 
only certain aspects or facets of the broader area of in- 
quiry sanctioned by the resolution and undertaken by the 
Subcommittee. 

Acknowledging that the validity of the first two clauses of 
Senate Resolution 366 have been upheld by this Court in 
Sacher v. United States, No. 13302, decided January 31, 1958, 
appellant now selects as solely applicable to him the third 
clause of the resolution. Appellant has now adopted essen- 
tially the same position asserted by the particular appellant 
involved in the Sacher case, wherein Sacher conceded the first 
two clauses of the same resolution here concerned to be definite, 
but selected as solely applicable to him clause three which he 
characterized as vague” But the Court, in the Sacher de- 
cision, relied only on the first two clauses in finding the reso- 
lution to be valid as well as the inquiry there concerned to be 
authorized and “pursuant to the valid legislative purpose 
‘plainly revealed by the resolution” (slip opinion, p. 5). 
Sacher’s contention as to the sole applicability of the third 
clause to him was thus rejected. 

We submit that, contrary to appellant’s assertions, the Sub- 
committee’s inquiry was validly authorized by all three clauses 
of Senate Resolution 366, whether such clauses be considered 
separately or in the aggregate. As in the Sacher case, suffi- 
cient authorization and a valid legislative purpose for the Sub- 


~ See supplemental brief for appellee, at p. 3, filed with this Court in 
Sacher v. United States, No. 13302. 
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committee’s inquiry is reflected by the first two clauses, even 
apart from that reflected in the third clause. iG 
Senate Resolution 366, in all of its parts, differs materially 
from that in the Watkins case, and, we submit, there is not 
here the “vice of vagueness” which caused the Supreme Court 
to look beyond the resolution there concerned for the outline of 
the “question under inquiry” (354 U.S. at 209). Patently, the. 
enabling resolution in the instant case is far more definite and 
precise in terms than the one discussed in Watkins. 
What was said by this Court in the recent Sacher decision 
respecting the first two clauses should also apply with equal 
force to the third clause. In disposing of contentions similar 
to those raised here respecting the import of the Watkins case, 
this Court stated in the Sacher decision (slip opinion, p. 5): 
“The Watkins case dealt with a resolution criticized by 
the Supreme Court for its vagueness. We are dealing 
. with a different resolution. 


* * * * * 


Bare recital of this portion [clauses one and two] of 
the resolution discloses that it is not subject to the 


same criticism as was directed at the House Resolution 
under which Watkins was questioned. It sufficiently 
describes ‘the kind of investigation that the committee 
was directed to make.’” - 

Clause three confers on the Subcommittee the power to 
make a “complete and continuing study and investigation”. of 
“(3) the extent, nature, and effects of subversive activities in 
the United States, * * * including, but not limited to, espio- 
nage, sabotage, and infiltration by persons who are or may be 
under the domination of the foreign government or organiza- 
tions controlling the world Communist movement or any other 
movement seeking to overthrow the Government of the United 
States by force and violence.” In their context, such terms 
as “subversive activities” and “world Communist movement” 
are meaningful and precise, particularly in view of their em- 
ployment in the Internal Security Act of 1950, P. L. 831, Sist 
Congress, 64'Stat. 987, 50 U. S. C. § 781. See also the Com- 
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munist Control Act of 1954, P. L. 647, 83d Congress, 50 U.S.C. 
§841 et seq., which amends the Internal Security. Act.” 

' The Internal Security Act itself is specifically referred to 
in clause one, while “other laws relating to espionage, sabo- 
tage, and the protection of the internal security of the United 
States” are noted in clause two. Clause three, on the other 
hand, seems to relate to inquiries into the need (or the lack of 
it) of amendments to extend the scope of existing statutes to 
new areas or subjects as well as the possible enactment of 
entirely new legislation in the internal security field, thus cov- 
ering an area of obvious legislative interest not necessarily 
encompassed by the other clauses. To hold invalid the pro- 
visions of clause three would thus deprive the Subcommittee 
of authority and power to consider new legislation in the inter- 
nal security field except possibly that which modifies (but 
does not unduly enlarge the subjects or areas covered by) the 
statutes already in existence. Certainly such a result could 
not have been the intent of the Senate when the enabling 
resolution was promulgated. 

Senate Resolution 366, by specific reference to the Internal 
Security Act and other existing legislation, must be regarded 
as incorporating by reference the provisions of those statutes, 
particularly the detailed congressional findings set forth in 
Sections 2 and 101 of the Internal Security Act, 50 U. S. C. 
§§ 781 and 811, as well as in the Communist Control Act, 
50 U. S. C. § 841, which as noted, amends the former Act. 
Indeed, those findings have been held to be binding on the 
courts. Galvan v. Press, 347 U.S. 522, 529 (1954); United 
States v. Flynn, 216 F. 2d 354, 374 (2d Cir., 1954), cert. denied, 
348 U.S. 909 (1955). Compare Dennis v. United States, 341 
U. S. 494 (1951). And, since the terms employed in clause 
three of the resolution are amplified and defined by the statutes 
referred to in clauses one and two, the conclusion is inescap- 


” For example, the subversive nature of the Communist Party and re- 
lated organizations as well as the “world Communist movement” have been 
duly defined and recognized in the foregoing legislation. Congress, signif- 
icantly, has denominated Part I of the Internal Security Act as the “Sub- 
versive Activities Control Act of 1950” and has provided for the organiza- 
tion of a quasi-judicial agency designated as the “Subversive Activities Con- 
trol Board.” 64 Stat. 987, et seq. 


21 


able that all three clauses are related and were intended to 
further a valid legislative purpose. 

Appellant is not aided in coupling his reliance on the Wat- 
kins decision with reference to the decision in Sweezy v. New 
Hampshire, 354 U. S. 284 (1957).% The dicta in the latter 
case are clearly not controlling here, an obvious distinction 
being the difference between Federal and State responsibility 
in matters involving subversive activities (Id., 251). Addi- 
tionally, the New Hampshire resolution noted in the Sweezy 
case, while referring to that State’s subversive activities act of 
1951, is framed in broader and more uncertain terms than 
either of the resolutions concerned in Barenblatt v. United 
States, No. 13327, decided January 16, 1958, or the instant 
case. Practically unfettered discretion was vested in the At- 
torney General of New Hampshire by the express provisions of 
the legislature’s resolution. And, reference to the provisions of 
the particular statute specified in that resolution was not found 
by the Supreme Court to provide “any assurance that the ques- 
tions petitioner refused to answer fall within a category of mat- 
ters upon which the legislature wanted to be informed when it 
initiated this inquiry” (Id., at 254), for the language of the 
statute, unlike the Federal statutes hereinbefore discussed, was 
framed in broader and less certain terms. 

In the light of our prior discussion, Senate Resolution 366 
and the statutes referred to therein are in no way subject to 
the deficiencies observed in the Sweezy case. As in the recent 
Barenblatt case, “Sweezy does not compel” this Court “to hold, 
under the circumstances of the instant case, that any of ap- 
pellant’s constitutional rights were violated.” See Barenblatt - 
vy. United States, supra, slip opinion, pp. 6-7. 

2 The decision of the District Court (Youngdahl, J.) in United States'v. 
Peck, 154 F. Supp. 603 (1957), similarly relied upon by appellant, is neither 
controlling nor persuasive here. Unlike the Supreme Court in the Sweezy 
case, the lower court in Peck did not examine the language and provisions 
of the statutes referred to in Senate Resolution 366 in ascertaining the 
scope of clause three or the resolution a8 a whole. The lower court in 


Peck evidently considered clause three to be in the nature of a separate 
resolution, rather than a related part of the whole resolution. 
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B. The subcommittee proceedings 


Looking beyond the resolution, as Watkins permits,“ to 
such other “indicia” or “sources” as the remarks of the chair- 
man or members of the committee, and the nature of the Sub- 
committee proceedings themselves, one is able to discern clearly 
therefrom the subject matter under inquiry at the time of 
appellant’s appearance. As found by the District Court, the 
chairman’s statement showed clearly that the Subcommittee 
“was then engaged in attempting to ascertain the extent and 
nature of Communist infiltration into news dispensing agen- 
cies,” (J. A. 19); and further, “the hearing in question dealt 
with the existence and extent of subversive infiltration in the 
news media and was within the authority of the subcommittee” 
(J. A. 19-20). 

Furthermore, appellant, in his appearance on January 6, 
1956, orally indicated his awareness of the chairman’s opening 
statement made two days before, and read a prepared statement 
(purportedly drafted by him with the advice of counsel) object- 
ing to the jurisdiction of the subcommittee, but not to any 
asserted lack of pertinency. In the circumstances, appellant’s 
statement, as found by the District Court, reflects that he “was 
fully aware of the precise subject under inquiry by the subeom- 
mittee at the time of his appearance before it in Washington, 
D.C.” (J. A. 20). 4 

The findings of the District Court, we submit, are amply sup- 
ported by the record. And, in the light of our Counterstate- 
ment, an extended discussion of the matters upon which the 


In the Watkine case, it was held that where a witness before the House 
Un-American Activities Committee asserts a lack of pertinency in refusing 
to answer a question, due process requires that pertinency be made clear to 
him unless the subject matter had previously emerged “with undisputable 
arity” from such “sources” or “indicia” as “the authorizing resolution, the 
remarks of the chairman or members of the committee, or * * * the nature 
of the proceedings themselves.” Id., at 214, 200. Whether considered sep- 
arately or in the aggregate, these “several sources can outline the ‘question 
under inquiry’ in such a way that the rules against vagueness are satisfied.” 
Id., at 209. ‘As reflected by our Counterstatement, the subject matter in the 
instant case appeared with “undisputable clarity” from not just one but 
several sources. Furthermore, the record of the hearings clearly shows that 
appellant, with experienced counsel at his elbow, did not object on grounds 
of pertinency to the questions refused of answer and for which he was 
convicted. 
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court’s findings were based appears unnecessary. The “con- 
fusion” asserted by appellant relates to what he apparently 
believes to be matters in dispute at the trial. But, assuming 
arguendo that there was any conflict in the matters presented 
at trial, such conflict was properly resolved by the trial court 
initsopinion. As we have pointed out, the various statements 
and remarks—taken in proper context—are compatible and do 
not evidence the conflict in the evidence that appellant unsuc- 
cessfully sought to demonstrate at trial. 

The “confusion” so belatedly asserted simply was not present 
at the time of appellant’s appearance before the Subcommittee. 
Tf such “confusion” had been present, appellant—with experi- 
enced counsel at his side—surely would have made an objection 
on pertinency grounds or otherwise indicated his unawareness 
or doubt as to the subject matter then under inquiry and the 
pertinency of the questions thereto. His conduct at the hear- 
ing is clearly inconsistent with the contentions presented below 
(but disposed of by the lower court) and essentially reasserted 
here. 


IL The Watkins holding was fully complied with, although 
not applicable in the absence of an objection on pertinency 
grounds 


Appellant’s prepared statement, as read to the Subcom- 
mittee, fails to reflect that he made any objections to the ques- 
tions concerned on pertinency grounds; and the record is clear 
that such an objection thereto was not raised in some other 
manner during the hearings. Also, appellant, even now, does 
not contend that such an objection was made. 

Significantly, substantially the same objections were made 
by Barenblatt before the House Committee on Un-American 
Activities.» Upon the review given such objections in the 
recent Barenblatt case (slip opinion, at. pp. 10-12), this Court 
concluded that “the question of pertinency was not raised by 
him” (slip opinion, p. 12). Indeed, the situation seems prac- 


* Compare appellee’s briefs, together with the written statements of objec- 
tions furnished the Subcommittee by the respective appellants, in Price v. 
United States, No. 13925, and Liveright v. United States, No. 13871. 
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tically identical with that in Barenblatt, for as observed by the 
Court (slip opinion, p. 10): 

“The record of the hearing, at which Barenblatt ap- 
peared and during which the questions in controversy 
were asked, is devoid of any objection interposed on the 
ground of pertinency. Indeed, every indication is that 
he came prepared to refuse to answer any questions of 
moment—pertinent or not.” 

Since appellant failed to object on grounds of pertinency he 
may not now complain that the committee failed to assume 
the burden of stating the subject under inquiry and the man- 
ner in which the questions propounded were pertinent thereto. 
That such an objection must be made at the time the question 
is propounded is seen from the holding in the Watkins case, 
stated by the Supreme Court in the following terms (Jd., at 
214-215): 

“Unless the subject matter has been made to appear 
with undisputable clarity, it is the duty of the investi- 
gative body, upon objection of the witness on grounds 
of pertinency, to state for the record the subject under 


inquiry at that time and the manner in which the pro- 
pounded questions are pertinent thereto.” [Emphasis 
supplied.] 


To require an explanation to be made in the absence of such 
an objection would result in an impractical situation requiring 
a committee to engage in endless and, indeed, utterly useless 
explanations to a recalcitrant witness. 

Watkins states the law where objection is made on grounds 
of pertinency. The law applicable to a witness who does not 
object on grounds of pertinency (or otherwise indicate doubt 
as to what information the committee was seeking) is stated 
in Sinclair v. United States, 279 U.S. 263, 299 (1928) : 


“Intentional violation is sufficient to constitute guilt. 
There was no misapprehension as to what was called 
for. The facts were-pertinent as a matter of law, and 
§ 102 made it appellant’s duty to answer. His mistaken 
view of the law was no defense. He was bound rightly 
to construe the statute.” [Emphasis supplied.] 
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This statement of the law has been cited with approval in the 
following cases, including Watkins: ‘Townsend v. United 
States, 68 U.S. App. D. C. 223, 95 F. 2d 352, 361 (1988), cert. 
denied, 303 U. S. 664 (1938) ; Barsky v. United States, 83 U.S. 
App. D. C. 127, 167 F. 2d 241, 248 (1948), cert. denied, 334 
U.S. 843 (1948); Eisler v. United States, 83 U.S. App. D. C. 

8, 


315, 170 F. 2d 273, 280 (1948), cert. dismissed, 338 U.S. 883 
(1949); Morford v. United States, 85 U. S. App. D. C. 172, 
176 F. 2d 54, 57 (1949), rev'd. on other grounds, 339 U.S. 258 
(1950); Emspak v. United States, 91 U. S. App. D. C. 37 
203 F. 2d 54, 57 (1952), reu’d. on other grounds, 349 U.S. 190 
(1955) ; Bart v. United States, 91 U. S. App. D. C. 370, 203 
F. 2d 45, 49-50 (1952), rev'd. on other grounds, 349 U.S. 219 
(1955); Watkins v. United States, supra, 354 U. S. at 208-209, 

Thus, Watkins has recognized and left undisturbed this case 
law governing the situation where there is no objection to per- 
tinency (“misapprehension as to what was called for’—Sin- 
clair, supra). This condition of a pertinency objection is fur- 
ther emphasized by the Court’s citation in Watkins as a paral- 
lel (in its note 55, at p. 215) of United States v. Kamin, 136 
F. Supp. 791, 900 (D. C. Mass., 1956). In that case it was 
contended that a question must not only be pertinent, but 
“the witness must be informed of the subject matter, so: that 
he may have a definite standard by which to determine 
whether he should answer.” That court rejected such sweep- 
ing contention “[b]ecause if he was not 80 informed he admit- 
tedly indicated no interest, and did not choose to supplement 
any deficiency in his knowledge by asking either the Chairman 
or his own counsel.” 

“Fundamental fairness” (Watkins, at p. 214) does not dic- 
tate otherwise, because “* * * the courts need not treat as 
important that which the witness obviously regarded as unim- 
portant” (United States v. Bryan, 389 U. S. 323, 332 (1950)). 
A further discussion of this i 


U.S., No. 18464, pp. 11-12. 

Since appellant’s written objections were substantially simi- 
lar to those of Barenblatt, it'seems as clear here as it was in the 
Barenblatt case that the fact that appellant “had prepared his 
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statement as to his objections to the jurisdiction of the Com- 
mittee * * * indicates that he quite well knew the nature of 
the hearing” (slip opinion, p. 8). As this Court further has 
observed (slip opinion, p. 13) : 
“That statement, which was inserted in the record of the 
hearing at which Barenblatt testified, in no way indi- 
cates that he had any doubt as to the subject under 
inquiry or as to the pertinency of the questions asked. 
On the contrary everything points to Barenblatt’s 
knowledge of the subject and his knowledge of the ques- 
tions asked.” 


The conclusion is inescapable that not only could appellant 
deduce from the enabling resolution and the statements of the 
Chairman the kind of investigation the Subcommittee was 
directed to make, but he did, in fact, correctly determine the 
matter—even the substance of many of the questions actually 
propounded. Furthermore, as seen from the counterstatement, 
the Subcommittee purpose in propounding the questions upon 
which Counts 1 and 2 are predicated was affirmatively revealed 
to appellant at the hearing. The situation existing in the © 
instant case, therefore, differs substantially from that found in 
Watkins. 

In the light of the foregoing, it is abundantly clear that “the 
subject matter has been made to appear with undisputable 
clarity” and, furthermore, “the actual scope of the inquiry that 
the Committee was authorized to conduct and the relevance of 
the questions to that inquiry” was “luminous at the time when 
asked and not left, at best, in cloudiness.” Watkins v. United 
States, supra, at 214-215, 217. 

Even if appellant had objected on grounds of pertinency to 
the questions forming the basis of counts one and two, we 
submit that the Subcommittee would not have been required 
to restate something which already had been made clear at the 
hearing and of which he was obviously cognizant. 


IML. Appellant’s first amendment rights were not violated 


Contrary to appellant’s assertions, the inquiry by the Sub- 
committee was justified and his First Amendment rights were 
not violated. 
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Chief Justice Warren in the Watkins opinion reannounced 
the familiar principle than an individual’s First Amendment 
rights may be asserted against Congress’ right to inform it- 
self for legislative purpose (354 U. S. at 197). When such 
rights are asserted, it becomes the duty of the courts to assess 
the relative importance of these competing interests ** (Id., 
198). 

The Subcommittee’s inquiry obviously concerned not only 
existing statutes but consideration of possible new legislation 
in the internal security field. As reflected by our Counter- 
statement, the Subcommittee was inquiring into Communist 


* Before Watkins, the last case in field of Congressional contempt in which 
the majority of the Supreme Court addressed itself to this doctrine was 
United States v. Rumely, 345 U. 8S. 31 (1953). There the Court stated the 
doctrine as its reason for invoking the rule of avoidance of constitutional 
issues, from which stemmed its ultimate ruling of lack of pertinency. Be- 
fore Rumely, see United States v. Bryan, 339 U. S. 323, 380-333 (1950). 

Not in Watkins or in any other case has the Supreme Court undertaken 
to make this assessment of the competing interests of individual First 
Amendment rights and the self-informing power of Congress. And this in 
spite of the many occasions when that Court has been called on to do s0 
on petitions from Circuit Court decisions which have made that assessment, 
all in favor of the legislative interest. These Circuit Court decisions were 
not only left unreviewed by the Supreme Conrt, but that Court in Watkins 
cited the leading cases for that point with evident approval. (354 U. 8. 
at 197, text and footnote 31, citing United States v. Josephson, 165 F. 2d 82, 
90-92 (2d Cir. 1947), cert. denied, 333 U. S. 838, rehearing denied, 333 U. 8. 
858, motion for leave to file second petition for rehearing denied, 335 U. 8. 
899; Barsky v. United States, 83 U. S. App. D. C. 127, 167 F. 2d 241, 244-250 
(1948), cert. denied, 334 U. S. 843 (1948), rehearing denied, 339 U. S. 899 
(1950) ; Lawson v. United States, 85 U. S. App. D. C. 167, 176 F. 2d 49, 
51-52 (1949), cert. denied, 389 U. S. 984 (1950), rehearing denied, 339 U. 8. 
972 (1950)). The inner citations of these cases are those used by the Court 
in Watkins and they are to the assessments made in those decisions in favor 
of the legislative interest of the House Committee on Un-American Activi- 
ties inquiring into Communist activities. Appellee has, however, added to 
the citations of these cases the notations of denials of certiorari and re- 
hearings which do not appear in the majority opinion in Watkins. For an 
illuminating discussion of this assessment process and the impact of con- 
siderations of Communism and national security thereon, see Prettyman, 
J., speaking for this Court in Rumeiy v. United States, 197 F. a 173-174 
(1952), distinguishing Barsky. 

To these decisions may be added the recent decisiona of this Court in 
Barenbdiatt v. United States, 100 U. 8. App. D. C. 13, 240 F. 2d 875 (1957), 
and Barenbdiett v. United States, No. 13327, decided January 16, 1958; 
Sacher v. United States, 99 U. S. App. D. C. 360, 240 F. 2d 46 (1957), and 
Secher v. United States, No. 13302, decided January 31, 1958. 
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activities in connection with various mass communication 
media and, in connection therewith, was exploring a number 
of matters related to such inquiry. Appellant's failure to an- 
swer the questions propounded thus deprived the Subcommit- 
tee of possible substantiation of information previously ob- 
tained as well as pertinent information relative to the matters 
under inquiry as seemed likely to have been possessed by him. 
The importance of the matters under inquiry and the questions 
asked, we submit, are self-evident and cannot be doubted. 

The validity of the inquiry and justification for requiring 
appellant’s testimony is not dependent upon the outcome of 
the inquiry and such action as may ultimately be taken by 
Congress. As stated by this Court in its opinion in Barsky v. 
United States, 83 U. S. App. D. C. 127, 167 F. 2d 241, 245: * 

“Qbviously, the possibility that invalid as well as valid 
legislation might ensue from inquiry does not limit the 
power of inquiry; invalid legislation might ensue from 
any inquiry.” 
See also United States v. Josephson, 165 F. 2d 82, 90-91 (2d 
Cir. 1947), cert. denied, 333 U.S. 838 (1948). 

Dispositive of appellant’s contentions, we submit, is the rule 
followed by this Court in Sacher v. United States, supra (slip 
opinion, p. 4): 

“The Watkins opinion also emphasizes that ‘not all such 

inquiries [which impinge on First Amendment free- 

doms] are barred’ and that they are not invalid unless 

‘ynrelated to any legislative purpose.’ It is plain that 

the courts must find the presence of a valid purpose re- 

lated to law-making to justify ‘compelled disclosure.” 
* * * eo 


Even if we were to assume that the right to engage in 
Communist Party activity is a right protected by the 
First Amendment, which of course we do not concede, 
that right, not being absolute, must yield to a superior 

public need such as that presented here.” , 
A congressional inquiry and the enactment of statutes per- 
taining to mass communications media, including the press, 


= Cert. denied, 384 U. 8. S43 (1948), rehearing dented, 389 U. 8. 971 (1950). 
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motion pictures, radio, and undoubtedly television, do not 
necessarily violate the Constitution or abridge rights under the 
First Amendment. Governmental restraints in this area have 
long been recognized. United States v. Paramount Pictures, 
334 U.S. 131, 166 (1948) ; Oklahoma Press Pub. Co. v. Walling, 
327 U. S. 186, 192-194 (1946); Associated Press v. United 
States, 326 U.S. 1, 19-20 (1945); Associated Press v. Labor 
Board, 301 U. S. 103, 132-133 (1937); Burroughs and Cannon 
v. United States, 290 U. S. 534, 545 (1934). This is certainly 
true in the field of national security. Schaefer v. United 
States, 251 U. S. 466, (1920); Frohwerk v. United States, 249 
U. S. 204, 206 (1919); Schenck v. United States, 249 U. S. 47, 
51 (1919) ; Debs v. United States, 249 U.S. 211, 215 (1919). 
Clearly, legislation in the field of national security respect- 
ing such media does not, as such, violate the Bill of Rights, 
particularly First Amendment freedoms. Communists who 
infiltrate the press or similar media are afforded no more pro- 
tection than in any other activity. Dennis v. United States, 
341 U. S. 494 (1951); Frankfeld v. United States, 198 F. 2d 
679, 683-684 (4th Cir. 1952), cert. denied, 344 U.S. 922 (1953) ; 
Lawson v. United States, 85 U. S. App. D. C. 167, 176 F. 2d 
49, 52-53 (1949), cert. denied, 339 U.S. 934 (1950), rehearing 
denied, 339 U. S. 972 (1950); Morford v. United States, 85 
U.S. App. D. C. 172, 176 F. 2d 54, 56-58 (1949), reversed on 
other grounds, 339 U. S. 258 (1950); Marshall v. United 
States, 85 U.S. App. D. C. 184, 176 F. 2d 473, 474-475 (1949), 
cert. denied, 339 U. S. 933 (1950); Barsky v. United States, 
supra, 167 F. 2d at 246; United States v. Sacher, 139 F. Supp. 
855, 860-861 (1956), affirmed, Sacher v. United States, 99 
U. S. App. D. C. 360, 240 F. 2d 46 (1957), and reaffirmed, 
Sacher v. United States, No. 13,302, decided January 31. 1958.” 
While the above noted decisions afford some indication that 
the subject matter of the press may be investigated, the instant 
situation is such that the questions did not seek to control, 
influence, ascertain, examine, or in any way touch upon the 
actual content of the press or radio-television broadcasts. The 
questions touched on appellant’s knowledge of Communist 


* See Rumely v. United States, 90 U. 8. App. D. O. 882, 197 F. 2d 166, 178- 
174 (1952). Compare dissent, id. 197 F. 24 177, 188. 
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activities and sought verification of certain ‘information 
possessed by the Subcommittee relative to such matters. And, 
what a Communist does or can do in the positions occupied by 
appellant is pertinent to the national security and, therefore, 
a matter falling within the scope of the Subcommittee’s inquiry 
and showing further justification for the questions asked of 
appellant. 

* "Jt should be borne in mind that the extent of the danger of 
the Communist movement and, therefore, the necessity for 
remedial legislation, is to be measured by the numbers, location, 
activities, training, and capabilities of such persons. As was 
stated by this Court in its opinion in Barsky v. United States, 
supra, 167 F.2d at 246: 


“Tf Congress has power to inquire into the subjects of 
Communism and the Communist Party, it has power to 
identify the individuals who believe in Communism and 
those who belong tothe party. ‘Fhe nature and scope of 
the program and activities depend in large measure upon 
the character and number of their adherents. Person- 
nel is part of the subject. Moreover, the accuracy of 


the information obtained depends in large part upon the 
knowledge and the attitude of the witness, whether 
present before the Committee or represented by the 
testimony of another.” 


See also Morford v. United States, supra. To remain unin- 
formed upon such a subject “would be a failure in Congres- 
sional responsibility.” Barsky v. United States, supra, 167 F. 
2d at 247. ; : 

The decision of this Court that a committee does not depart 
from a legislative purpose when the investigation is “to sub- 
stantiate an earlier report” where credibility was involved 
applies for a stronger reason where, as here, the Subcommittee 
had to determine the truthfulness of the witness and the 
reliability of serious information obtained in an inquiry relating 
to existing statutes and possible remedial legislation. Young 
v. United States, 94 U.S. App. D. C. 54, 212 F. 2d 236, 240 
(1954), cert. denied, 347 U.S. 1013 (1954). And, as stated in 
the opinion in United States v. Creech, 21 F. Supp. 439, 440 
(D.C. D. C. 1987): 
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“The defendant’s statement to the subcommittee is 
alleged to be material to the investigation; and from 
the facts alleged it seems clear that the statement was 
a direct attack upon the credibility and trustworthiness 
of material testimony previously given * * *. Such an 
attack upon the credibility of material testimony is con- 
sidered pertinent and material as tending to impede or 
influence the course of the investigation.” 
As recognized by the Court, an inquiry not only may be 
detailed when credibility is involved, but a legislative inquiry 
may be as broad, as searching and as exhaustive as is necessary 
to make effective the constitutional powers of Congress. 
Townsend v. United States, 68 App. D. C. 228, 232, 95 F. 2d 
352 (1938), cert. denied, 303 U. S. 664 (1938); Watkins v. 
United States, 98 U. S. App. D. C. 190, 196, 233 F. 2d 681. 
reversed on other grounds, 354.U.S. 178 (1957). 


IV. The questioning of appellant at the second subcommittee 
hearing did not violate his rights under the fourth and fifth 
amendments 


Appellant complains of a violation of his rights under the 
Fourth and Fifth Amendments by reason of his being ques- 
tioned by the Subcommittee at the second, or public, session 
held in Washington, D. C. His complaint is premised on an 
erroneous assumption that “the Committee had no reason to 
believe that he had ever been affiliated with or had any infor- 
mation about Communists or Communism” (Brief, p. 21). 

The facts established at the trial respecting the reasons for 
calling appellant to testify, first, in executive session and, sub- 
sequently, in the public session here concerned have been given 
extensive summarization in the Counterstatement, which ac- 
cords with the more concise review found in the opinion of the 
trial court (J. A. 14-15). The facts of record reflect ample 
reason for calling and questioning appellant at the executive 
session and, particularly, the subsequent public session now in 
dispute. 

The Subcommittee, as established at trial, obtained the in- 
formation summarized in the opinion of the trial court and 
noted in our Counterstatement which reflected Communist 
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activities in the newspaper and publishing fields in New York 
City. One Matilda Landsman was implicated; and the Sub- 
committee had been provided on a confidential basis the names 
of several suspected Communists employed in various capaci- 
ties by certain newspapers, including the company which at 
that time employed both Landsman and appellant. 

While the Subcommittee had no definite information indi- 
cating that appellant was either a Communist or had engaged 
in Communist activities, information was furnished that one 
“Shelton” (first name not provided), who was employed on 
the “news” side of the NewYork Times, was informed, if not 
active, in Communist infiltration into the newspaper media of 
mass communication. Even though such information came to 
the Subcommittee in the form of the “anonymous” letter de- 
scribed in our Counterstatement, the identity of the writer was 
known. _And since the writer had previously furnished in- 
formation to the Subcommittee which had proved reliable, the 
information thus received respecting one “Shelton” was also 
considered reliable and important. Nonetheless, the Subcom- 
mittee, with a commendable abundance of caution, undertook 
to ascertain the correctness of the information by attempting 
to find the person described in the letter and obtain in execu- 
tive session the information believed to be possessed by him rel- 
ative to the matter under inquiry. 

The first of the two subpoenas issued to require such per- 
son’s presence at the executive session was erroneously and 
unintentionally issued in the name of another newspaperman, 
one Willard Shelton, whom the Subcommittee was not seeking. 
When a Subcommittee staff member, in attempting to serve 
the subpoena at the offices of the New York Times, learned of 
the error and the fact that appellant was the only “Shelton” 
employed on the “news” side of that newspaper, permission 
was obtained from the Subcommittee to change the name on 
the subpoena from Willard Shelton to Robert Shelton and _, 
cause the subpoena to be served on appellant. But, inasmuch 
as a second subpoena in appellant’s name was later served on 
appellant, and since it was pursuant to this subpoena that he 
appeared in executive session, the trial court properly found 
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the first subpoena to have “no relevancy to this case or any 
of the issues in it” (J. A. 15). 

The proceedings of the executive session, which have been 
set out at considerable length in the Counterstatement, clearly 
reflect. the Subcommittee’s reasons for requiring appellant’s 
appearance at the second hearing. We submit that the record 
shows ample reason for requiring appellant’s testimony at the 
hearing concerned here. 

Appellant’s contentions were exhaustively considered and 
properly rejected by the trial court. In adhering to its prior 
Tuling which denied appellant’s motion for the production of 
the confidential letter relating to “Shelton”, the trial court 
in its opinion (J. A. 16-19) carefully considered and rejected 
appellant’s contentions as to “probable cause” for the issuance 
of a Congressional summons and the relevancy of the letter 
to the issues of the case. With respect to “probable cause”, 
the court stated, in part (J. A. 18): 


“There is a complete want of precedent for the proposi- 
tion defendant urges, which in simplest terms would 
limit the powers of a duly authorized committee of the 
Congress, in conducting an inquiry for a legitimate leg- 
islative purpose, by permitting such committee, and 
hence Congress itself, to compel the attendance and 
testimony of only such witnesses as the Courts might 
judicially determine were ‘reasonably expected to be in 
possession of pertinent information.’ The doctrine of 
‘separation of powers’ and a rightful regard for the 
authority of the legislative branch of government re- 
futes a judicial evaluation of those matters which 
clearly are within the discretion of the Congress which 
alone is responsible for the exercise of the authority 
from which the disputed power arises.” 

And, in disposing of appellant’s contentions respecting rele- 

vancy, the court stated (J. A. 19): 

“Beyond the fact that the Court does not find judicial 
power to determine what witnesses Congress may call 
in furtherance of it’s [sic] legislative purposes and com- 
pel pertinent testimony thereon, the record of this case 
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discloses beyond any reasonable doubt that the subcom- 
mittee had information in it’s {sic] possession at the 
time defendant was initially summoned to appear be- 
fore it which established a ‘reasonable cause’ for 
requiring his testimony. The subcommittee had infor- 
mation, apart from the confidential letter which indi- 
cated Communist infiltration into the New York 
Typographical Union and elements of the New York 
newspapers, including the one by which defendant was 
employed. In the light of these facts, it was not only 
reasonable for the subcommittee to call the defendant 
and other employees from the press organization at 
which he worked, such a procedure by the subcommittee 
appeared expedient in furtherance of its express duties. 
Cf. Watkins v. United States, 233 F. 2d 681 (C. A. D.C. 
1955), cert. granted, 77 S. Ct. 62 (1956); Barsky v. 
United States, supra.” 


Since the Subcommittee did in fact have cause to believe 
that appellant had information useful to it, the question is not 
presented as to whether or not a congressional committee, in aid 


of a valid legislative purpose, may merely call a man off the 
street. Appellant has ignored the reasons of the Subcommit- 
tee for calling appellant and the relevancy of the information 
reasonably believed to have been possessed by appellant. In 
this connection, appellant’s argument also disregards the 
answer of the Government witness at trial to a question asked 
on cross-examination, viz., that “(t)he committee called 
these people before it because it had information that the per- 
sons who it called were in a position to give the committee 
information about the matters it was investigating’ (R. 
223). There was no indiscriminate questioning of appellant 
in the circumstances of this case. Cf. United States v. Orman, 
207 F. 2d 148 (3d Cir. 1953). 

Since the law relating to criminal proceedings respecting 
probable cause and search and seizure is not necessarily appli- 
eable to congressional proceedings, the cases relied upon by ap- 
pellant are not controlling here. But, even assuming arguendo 
that the practice in criminal cases has any bearing on that 
exercised by a congressional committee, there was present here 
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as much, if not more, justification for calling and questioning 
appellant respecting the matters under inquiry as there is for 
calling any witness before a grand jury investigating possible 
offenses by one or more prospective defendants who may or 
may not be known at that time. Here, appellant was called 
2s a witness, not as a “prospective defendant”; and the Sub- 
committee was unaware of any Communist activity on his 


The Subcommittee also had ample reason to believe that ap- 
pellant was in a position to furnish pertinent information re- 
specting the matter under inquiry. The Subcommittee, like 
@ grand jury, is entitled to explore all reasonable leads and 
verify the information previously furnished. Appellant’s 
arguments, in any event, fail in the light of the reasons of the 
Subcommittee for questioning him. 


V. Appellant has failed to show any merit in his remaining 
contentions 


Appellant’s remaining contentions do not merit extended 
consideration. 


(1) 


Answering appellant’s fourth argument, we submit that 
Watkins did not hold that a contempt conviction is necessarily 
reversible where the bounds of the authority vested in a con- 
gressional committee are not defined clearly by the enabling 
resolution. The recent decision of this Court in the Barenblatt 
case is entirely in accord with the Watkins decision. The 
“question under inquiry” in the instant case was clearly author- 
ized by Senate Resolution 366. Such resolution, furthermore, 
is in no way subject to the vagueness claimed by appellant, as 
discussed in Point I of our Argument. 


(2) 


Appellant’s fifth argument as to an asserted insufficiency 
of the indictment is without merit and, as he concedes, has 
been: decided by the Court adversely to his position. Sacher 
v. United States, No. 13302, decided January 31, 1958. See © 
also brief for appellee and answer to motion for summary re- 
’ “versal in Russell v. United States, No. 13529, at p. 13. 
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(3) 

As conceded by appellant in connection with his sixth argu- 
ment, this Court, sitting en banc, in the Watkins case, over- 
ruled his arguments respecting the composition of the grand 
jury. On review, the Supreme Court did not reach the grand 
jury question. In any event, no good reason has been shown 
for a reconsideration of the question. See also United States 
v. Emspak, 91 U.S. App. D. C. 378, 203 F. 2d 54 (1952). 

(4) 

In answer to appellant’s seventh and final argument, the 
Supreme Court in the Watkins case makes it clear that there 
is no right of blanket refusal to answer all questions on First 
Amendment grounds. The emphasis is upon the “precise 
questions” asked. Jd., at 213. When the First Amendment 
is involved, the onus of particular choice is placed upon the 
witness by the criminal statute; upon the committee may be 
placed the duty of making the choice clear. The leading case 
does not immobilize committees by permitting a formal an- 
nouncement of noncompliance at the outset of a hearing to 
conclude a witness’s responsibility to the legislative. At the 
beginning of the Watkins opinion, the Court was quick to point 
out that the case was not of a “witness who refuses to answer 
all questions.” Jd. at 182. 

As reflected by our Counterstatement, the record does not 
suggest any attempt to multiply contempts. Appellant did 
not refuse to answer all questions, and the question forming 
the basis of count two was asked for the purpose of testing 
the credibility of his previous answer. The question upon 
which count one is predicated obviously was asked for a dif- 
ferent purpose and sought information not called for by the 
former question. Even if there had been a substantial repeti- 
tion of the same question, each refusal to answer may be set 
forth in separate counts; and the crucial question is the extent 
of punishment within the intendment of the criminal statute 
in such a situation. United States v. Orman, supra, 207 F. 2d 
at 160. Yates v. United States, 355 U. S. 66 (1957), is not 
to the contrary. As indicated in the Counterstatement, a con- 
siderable part of the sentence imposed was made concurrent. 


Wherefore, it is respectfully submitted that the judgment 
below be affirmed. 


Ouiver GascH, 
United States Attorney. 

Lewis CaRRoLL, 

Wriu1am Hitz, 
Harotp D. RHYNEDANCE, Jr., : 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


The Government makes no attempt in its brief to answer 
appellant’s demonstration of the confusion and disagree- 
ment concerning the ‘‘question under inquiry’”’ at appel- 
lant’s appearance before the Committee. Nor does the 
Government attempt to sustain its position in the court be- 
low, accepted by the trial judge, that the Fourth Amend- 
ment requirement of ‘‘probable cause”’ is inapplicable to 
Congressional investigations. The Government’s argu- 
ments on both points are rather in the nature of ‘‘confes- 
sion and avoidance’? and are far removed from the Gov- 
ernment’s position in the court below. 


(2) 


A simple comparison between the Government’s position 
below and its position here illustrates the fatal flaw in its 
present contention that there was a narrowly defined ques- 
tion under inquiry at the time of appellant’s appearance 
before the Committee, sufficient to meet the requirements 


of the Watkins case: 


Government’s Bil of Par- 
ticulars Below 


“‘the authority that this 
subcommittee was acting un- 
der is found in the resolu- 
tion which I have already 
referred to, and there ts no 
particularly defined inquiry 
less than the full authority 
to which this committee was 
restricted at this particular 
hearing’’ (J.A. 3). 


“the Government con- 
tends, and the indictment 
states, that the inquiry be- 
ing conducted was pursuant 
to this resolution. We do 
not feel, and it is not the 
case, that there was any 
smaller, more limited in- 
quiry being conducted’”’ (J. 
A. 6). 


Government’s Contention 
Here 


‘“‘At the time of appel- 
lant’s appearance, the sub- 
ject matter under inquiry 
related to verification and 
possible augmentation of 
Subcommittee information 
respecting Communist ac- 
tivity in the New York City 
area (1) among newspaper 
people, (2) on the New York 
Times or by some of its em- 
ployees, and (3) in an effort 
to infiltrate the Typograph- 
ical Union in that city.’’ 
(Brief for Appellee, p. 13). 


‘‘with regard to appel- 


lant, the subject matter 
under inquiry related to 
verification and _ possible 
augmentation of Subcom- 
mittee information respec- 
ing Communist activities (1) 
among newspaper people, 
(2) on the New York Times 
or by some of its employees, 


“‘This committee was con- 
ducting the inquiry for the 
purposes contained im the 
resolution and no lesser 


and (3) in an effort to infil- 
trate the Typographical Un- 
ion in New York.’’ (Brief 
for Appellee, p. 16). 


“the matters actually ex- 
plored by the Subcommittee 
were not as broad as the 
resolution itself, but con- 


cerned only certain aspects 
or facets of the broader 
area of inquiry sanctioned 
by the resolution and un- 
dertaken by the Subcom- 
mittee.’? (Brief for Appel- 
lee, p. 18). 


purpose...’ (J.A. 6). 


Thus the Government irrevocably stipulated prior to 
trial that there was no such limited and defined inquiry 


before the Committee at the time of appellant’s appear- 
ance as it now asserts in a belated attempt to save its case.’ 
This irrevocable stipulation also clearly undermines the 
Government’s amazing suggestion that appellant was able 
at the hearing to perceive some limited ‘‘question under 
inquiry’? (Brief for Appellee, p. 14). If, one year later, 
the Assistant United States Attorney preparing the case 
for trial, could find no more limited question under inquiry 
than the broad authorizing resolution, it would indeed 
have been clairvoyance for appellant to have perceived 
such a limited question the year before. 


1A similar flat contradiction appears between the Government's claim 
here (Brief for Appellee, p. 18) that “the Subcommittee’s inquiry was 
validly authorized by all three clauses of Senate Resolution 366, whether 
such clauses be considered separately or in the aggregate” and its spe- 
cific assertions and proof at the trial (J.A. 3-4; Tr. 246) that “of the 
three of Resolution 366” the inquiry in question was undertaken 
only “under the third part.” See n. 2, p. 11, of the Brief for Appellant. 
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The Government nowhere refers to its pre-trial bill 
of particulars.? Because it is unable to avoid the impact 
of its bill of particulars on the issue of the ‘‘question 
under inquiry,” it falls back upon the argument (not even 
suggested below) that appellant had not properly stated 
his objection to the Committee so as to impose upon it the 
Watkins duty to clarify the ‘‘question under inquiry’’ and 
the pertinence of its questions thereto. But it is clear 
that appellant did meet any possible duty in this regard 
in his unequivocal challenge at the opening of the hearing 
to the pertinence of the whole series of questions addressed 
to him which was followed up by repeated challenges to 
the jurisdiction of the Committee at the time he was asked 
the questions upon which he has been convicted of con- 
tempt. In his opening challenge, appellant stated: 


“‘T challenge the jurisdiction of the committee to 
call me here in Washington, based on the fact that 
my testimony in executive session makes it clear that 
the committee will obtain no information from me 
that could possibly assist it in any legislative purpose. 
. . . Furthermore, I fail to see why I am involved in 
this hearing, which the chairman said on Wednesday 
stems from the Burdett testimony’’ (Tr. 105). 


If such an initial challenge, followed up by specific ob- 
jections to the jurisdiction of the Committee at the time 


2The oblique reference at page 16 of the Brief for Appellee to the 
“remarks of the prosecutor” is incomprehensible. Certainly the Govern- 
ment cannot dismiss as mere “remarks” its formal declaration in response 
to a request for a bill of particulars on the “question under inquiry” that 
“it is not the case, that there was any smaller, more limited inquiry being 
conducted than the full authorizing resolution.” 

3 Of course, all apart from the Watkins rule, there was clear error 
below in the Government’s failure to prove the “question under inquiry”, 
a burden imposed upon it by the statute itself. The trial judge found 
as proven a “question under inquiry” which the Government was estopped 
by its bill of particulars from attempting to prove. See Brief for 
Appellant, n. 7 at p. 17. 
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of his refusals to answer (Tr. 119-128), did not place upon 
the Committee the Watkins duty of enlightening appellant 
as to the question under inquiry and the pertinence thereto 
of the questions addressed to him, then a Congressional 
witness has truly become a pawn in a battle of legal nice- 
ties. Appellant’s statement ‘‘I challenge the jurisdiction 
of the committee’’, which challenge he explained was based 
on the fact that the Committee could obtain ‘‘no informa- 
tion from me that could possibly assist it in any legislative 
purpose”’, is a straightforward and unambiguous request 
to the Committee. In the face of this request, the Com- 
mittee’s refusal to state in what way, if any, its questions 
were pertinent to what unstated ‘‘question under inquiry”’ 
clearly violated the due process requirement announced 
and applied in Watkins. 


II 


In the trial court, the Assistant United States Attorney 
boldly contended that the Committee could eall ‘‘a man 
off the street’? and ask him questions such as those ad- 
dressed to appellant (Tr. 32) and the trial judge adopted 
this contention (J.A. 17-18). Now in this Court, the Gov- 
ernment shifts its emphasis to an attempt to prove probable 
cause on a basis already rejected by the District Judge. 
In this Court the Government seeks to rectify its failure 
to prove probable cause for the calling and questioning 
of appellant, by relying for its proof of probable cause 
upon the alleged content of an anonymous letter withheld 
from the defense at the trial and upon which the trial judge 
refused to place any reliance in his decision. 

This is a criminal case; the Government suggests no 
reason why the Sixth Amendment’s confrontation require- 
ment is inapplicable. The prosecution cannot at the same 
time base probable cause on the asserted contents of an 
anonymous letter and then hide behind some “‘privi- 
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lege’? to withhold the letter from the defense. See, e. g., 
United States v. Coplon, 185 F. 2d 629, cert. denied, 342 
U.S. 920. We contend here, as we did below, that the 
anonymous document about which witness Sourwine tes- 
tified in the most confusing, contradictory and improbable 
fashion (see Tr. 132-162, 249-250, 268-288) never existed 
or, if there is such a letter, that it does not contain the 
information witness Sourwine purported to recollect that 
it contained. In any event, unless the Sixth Amendment 
is now to be held inapplicable in prosecutions under 2 
U.S.C. 192, it is submitted that the Government cannot 
make its showing of probable cause through an anonymous 
document it refused to produce at the trial and upon which, 
for that reason, the trial judge refused to place any re- 
liance in finding appellant guilty. 

Inasmuch as, apart from the alleged document the Gov- 
ernment would not produce at the trial there was not even 
a semblance of either probable or improbable cause shown 
for the calling and questioning of appellant by the Com- 
mittee, appellant’s interrogation violated his Fourth and 
Fifth Amendment rights and his conviction must be re- 
versed. 


Respectfully submitted, 


JosepH L. Ravuu, JRr., 
Joun Smarp, 
Attorneys for Appellant, 
1631 K Street, N. W., 
Washington 6, D.C. 
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